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Drafting under the SECURE Act

I. Explanation of Regulations’ View of Trusts

ACTEC Comments on the SECURE Act – before the proposed regulations were promulgated - 
are linked here.  ACTEC Comments on the proposed regulations under the SECURE Act are 
linked here (5/24/2022).  ACTEC Comments of SECURE 2.0 – particularly spousal elections - are 
linked here (6/23/2023); and comments on July 19, 2024 proposed regulations are here 
(9/11/2024). This document assumes familiarity with the minimum distribution rules but a desire 
to explore drafting trusts to comply with those rules.

In “Determining Which See-Through Trust Beneficiaries Are Treated as Beneficiaries of the 
Employee,” the preamble to the final regulations explains:

1. See-Through Trust Beneficiaries Taken Into Account

Generally, the regulations provide that a beneficiary of a see-through trust is treated as a 
beneficiary of the employee if the beneficiary could receive amounts in the trust 
representing the employee's interest in the plan that are neither contingent upon nor 
delayed until the death of another trust beneficiary who does not predecease (and who is 
not treated as having predeceased)9 the employee. A beneficiary described in the 
preceding sentence is referred to as a primary beneficiary in this Summary of Comments 
and Explanation of Revisions. One commenter requested that the final regulations provide 
a uniform simultaneous death provision for determining whether one beneficiary 
predeceases another beneficiary. The final regulations do not adopt this request because 
the disposition of property interests is governed by State law rather than by these 
regulations.

9  For purposes of this rule, a beneficiary is treated as having predeceased the employee 
if the beneficiary is treated as predeceasing the employee pursuant to a simultaneous 
death provision under applicable State law or a qualified disclaimer satisfying section 
2518 that applies to the entire interest to which the beneficiary is entitled.

Whether any other see-through trust beneficiary also is treated as a beneficiary of the 
employee depends upon whether the see-through trust is a conduit trust or an 
accumulation trust. A conduit trust is defined in the regulations as a see-through trust, the 
terms of which provide that all plan distributions will, upon receipt by the trustee, be paid 
directly to, or for the benefit of, primary beneficiaries during their lifetimes. For example, if 
an employee names a see-through trust as the beneficiary of the employee's interest in a 
plan and the trust terms provide that all distributions from the plan to the trust during the 
surviving spouse's life will, upon receipt by the trustee, be paid directly to that surviving 
spouse, then the trust is a conduit trust and the surviving spouse is treated as a beneficiary 
of the employee because the surviving spouse could receive amounts in the trust with 
respect to the deceased employee's interest in the plan that are neither contingent upon 
nor delayed until the death of another trust beneficiary. In this case, any beneficiary who 
could receive distributions from the trust with respect to the deceased employee's interest 
in the plan after the surviving spouse's death is not treated as a beneficiary of the 
employee.

An accumulation trust is any see-through trust that is not a conduit trust, and under an 
accumulation trust, there are potentially more beneficiaries. A beneficiary of an 
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accumulation trust is treated as a beneficiary of the employee if that beneficiary could 
receive amounts accumulated in the trust representing the employee's interest in the plan 
that were not distributed to other beneficiaries during their lifetimes (unless that beneficiary 
is disregarded pursuant to the rules described in section II.D.2.a.2 of this Summary of 
Comments and Explanation of Revisions). A beneficiary described in the preceding 
sentence is referred to as a residual beneficiary in this Summary of Comments and 
Explanation of Revisions.

As an illustration of the rule in the preceding paragraph, assume an employee designates 
a see-through trust as the sole beneficiary of the employee's interest in the plan. The terms 
of the see-through trust provide that the trustee is to pay specified amounts from the trust 
to the employee's surviving spouse, but do not provide that all plan distributions made to 
the trust will, upon receipt by the trustee, be paid directly to, or for the benefit of, the 
spouse. Upon the spouse's death, the see-through trust will terminate and the amounts 
remaining in the trust will be paid to the employee's brother. The surviving spouse is 
treated as a beneficiary of the employee (because the surviving spouse could receive 
amounts in the see-through trust representing the deceased employee's interest in the 
plan that are neither contingent upon nor delayed until the death of another trust 
beneficiary). Moreover, because not all distributions from the plan to the see-through trust 
are required, upon receipt by the trustee, to be paid directly to, or for the benefit of, a trust 
beneficiary, the trust is an accumulation trust. As a result, the employee's brother is treated 
as a beneficiary of the employee because he is the residual beneficiary of an accumulation 
trust (unless the employee's brother is disregarded pursuant to the rules described in 
section II.D.2.a.2 of this Summary of Comments and Explanation of Revisions).

One commenter requested that the final regulations provide that a see-through trust can 
still be a conduit trust if it includes certain trust terms. Specifically, the commenter 
requested that final regulations provide that a see-through trust will not fail to be treated 
as a conduit trust merely because that trust does not provide that, with respect to the 
deceased employee's interest in the plan, all distributions will, upon receipt by the trustee, 
be paid directly to a specified beneficiary provided that the beneficiary has a unilateral 
withdrawal right with respect to those amounts. The final regulations do not include this 
change because the Treasury Department and the IRS are concerned that if a trust merely 
provides a beneficiary with this type of unilateral withdrawal right (rather than providing 
that any distribution from the plan, upon receipt by the trustee, be paid directly to that 
beneficiary), then there could be an accumulation within the trust of amounts representing 
the employee's interest in the plan that could be paid to a different trust beneficiary. In 
those cases, the trust beneficiaries who could benefit from that accumulation should also 
be treated as beneficiaries of the employee for purposes of section 401(a)(9) (without 
regard to the taxability of the distribution).

Commenters requested that the regulations clarify the see-through trust rules in the case 
of payments that are not made directly to the trust beneficiary but are made indirectly for 
the benefit of the trust beneficiary (such as payments to a custodial account for the benefit 
of a minor child). In response to those comments, these regulations provide that a trust 
beneficiary will be treated as if that beneficiary could receive amounts in the trust 
representing the employee's interest in the plan regardless of whether those amounts 
could be paid directly to that beneficiary or indirectly for the benefit of that beneficiary.
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2. Disregarded Beneficiaries of See-Through Trusts

The regulations provide for certain beneficiaries of a see-through trust to be disregarded 
as beneficiaries of the employee for purposes of section 401(a)(9). Specifically, a 
beneficiary of a see-through trust is not treated as a beneficiary of the employee if that 
trust beneficiary could receive payments from the trust that represent the employee's 
interest in the plan only after the death of another trust beneficiary who is a residual 
beneficiary (and is not also a primary beneficiary) who did not predecease (and is not 
treated as having predeceased) the employee.

One commenter requested that the disregard described in the preceding paragraph should 
not be affected by a trustee's ability to make sprinkling distributions to a residual 
beneficiary (that is, distributions for the health, support, or maintenance of that residual 
beneficiary) during the lifetime of a primary beneficiary. The Treasury Department and the 
IRS disagree with this request because of the potential for the primary beneficiary to be 
entitled to only a nominal amount (so that the residual beneficiary entitled to sprinkling 
distributions is effectively the primary beneficiary). In that case, the beneficiary who is 
entitled to amounts representing the employee's interest in the plan after the death of the 
residual beneficiary has a significant interest in amounts accumulated in the trust 
representing the employee's interest in the plan and should be treated as a beneficiary of 
the employee.

The regulations provide another exception under which a see-through trust beneficiary 
with a residual interest is disregarded as a beneficiary of the employee. Specifically, the 
regulations provide that if the see-through trust terms require a full distribution of amounts 
in the trust representing the employee's interest in the plan to a specified trust beneficiary 
by the later of: (1) the calendar year following the calendar year of the employee's death; 
and (2) the end of the calendar year that includes the tenth anniversary of the date the 
designated beneficiary reaches the age of majority, then any other beneficiary whose sole 
entitlement to distributions is conditioned on the specified trust beneficiary's death before 
the full distribution is required is disregarded as a beneficiary of the employee.

One commenter requested that the final regulations also disregard beneficiaries who have 
a contingent interest in the employee's benefit under the plan if the likelihood of that 
contingency occurring is remote (for example, the probability of that contingency occurring 
is less than 5 percent). The final regulations do not adopt this broad disregard because it 
is too difficult to determine the likelihood of a stated event occurring prior to a specified 
date in cases other than an individual reaching a particular age or a residual beneficiary 
predeceasing another designated beneficiary entitled to amounts in the trust.

Before we discuss trusts, let’s look at some basics.  Reg. § 1.401(a)(9)-3(c), “Distributions in the 
case of a defined contribution plan,” provides:

(1) In general. The requirements of this paragraph (c) are satisfied if distributions are 
made in accordance with paragraph (c)(2), (3), or (4) of this section, whichever applies 
with respect to the employee. The determination of whether paragraph (c)(2), (3), or 
(4) of this section applies is made in accordance with paragraph (c)(5) of this section.

(2) 5-year rule. Distributions satisfy this paragraph (c)(2) if the employee's entire interest 
is distributed by the end of the calendar year that includes the fifth anniversary of the 
date of the employee's death. For example, if an employee dies on any day in 2022, 
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the entire interest must be distributed by the end of 2027 in order to satisfy the 5-year 
rule in section 401(a)(9)(B)(ii). For purposes of this paragraph (c)(2), if an employee 
died before January 1, 2020, then the 2020 calendar year is disregarded when 
determining the calendar year that includes the fifth anniversary of the date of the 
employee's death.

(3) 10-year rule. Distributions satisfy this paragraph (c)(3) if the employee's entire interest 
is distributed by the end of the calendar year that includes the tenth anniversary of the 
date of the employee's death. For example, if an employee died on any day in 2021, 
the entire interest must be distributed by the end of 2031 in order to satisfy the 5-year 
rule in section 401(a)(9)(B)(ii), as extended to 10 years by section 401(a)(9)(H)(i).

(4) Life expectancy payments. Distributions satisfy this paragraph (c)(4) if annual 
distributions that satisfy the requirements of § 1.401(a)(9)-5 commence by the end of 
the calendar year following the calendar year in which the employee died, except as 
provided in paragraph (d) of this section (permitting a surviving spouse to delay the 
commencement of distributions). The requirement to take an annual distribution in 
accordance with the preceding sentence continues to apply for all subsequent 
calendar years until the employee's interest is fully distributed. Thus, a required 
minimum distribution is due for the calendar year of the eligible designated 
beneficiary's death, and that amount must be distributed during that calendar year to 
any beneficiary of the deceased eligible designated beneficiary to the extent it has not 
already been distributed to the eligible designated beneficiary.

(5) Determination of which rule applies.

(i) No plan provision. If a defined contribution plan does not include an optional 
provision described in paragraph (c)(5)(ii) or (c)(5)(iii) of this section specifying the 
method of distribution after the death of an employee, distributions must be made 
as follows -

(A) If the employee does not have a designated beneficiary, as determined under 
§ 1.401(a)(9)-4, distributions must satisfy the 5-year rule described in 
paragraph (c)(2) of this section;

(B) If the employee dies on or after the effective date of section 401(a)(9)(H) (as 
determined in § 1.401(a)(9)-1(b)(2)(i) or (ii), whichever applies to the plan) and 
has a designated beneficiary who is not an eligible designated beneficiary (as 
determined under § 1.401(a)(9)-4(e)), distributions must satisfy the 10-year 
rule described in paragraph (c)(3) of this section; and

(C) If the employee has an eligible designated beneficiary, distributions must 
satisfy the life expectancy rule described in paragraph (c)(4) of this section.

(ii) Optional plan provisions. A defined contribution plan will not fail to satisfy section 
401(a)(9) merely because it includes a provision specifying that the 10-year rule 
described in paragraph (c)(3) of this section (rather than the life expectancy rule 
described in paragraph (c)(4) of this section) will apply with respect to some or all 
of the employees who have an eligible designated beneficiary or will apply to some 
categories of eligible designated beneficiaries.
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(iii) Elections. A defined contribution plan will not fail to satisfy section 401(a)(9) merely 
because it includes a provision that applies with respect to some or all of the 
employees who have an eligible designated beneficiary or to some categories of 
eligible designated beneficiaries, under which the employee (or eligible designated 
beneficiary) is permitted to elect whether the 10-year rule in paragraph (c)(3) of 
this section or the life expectancy rule in paragraph (c)(4) of this section applies. If 
a plan provides for this type of election, then -

(A) The plan must specify the method of distribution that applies if neither the 
employee nor the designated beneficiary makes the election unless that 
method is the method specified in paragraph (c)(5)(i) of this section;

(B) The election must be made no later than the end of the earlier of the calendar 
year by which distributions must be made in order to satisfy paragraph (c)(3) 
of this section and the calendar year in which distributions would be required 
to begin in order to satisfy the requirements of paragraph (c)(4) of this section 
(or, if applicable, paragraph (d) of this section); and

(C) As of the last date the election may be made, the election must be irrevocable 
with respect to the beneficiary (and all subsequent beneficiaries) and must 
apply to all subsequent calendar years.

Who is a minor child?  Reg. § 1.401(a)(9)-4(e)(1)(ii) refers to “A child of the employee (within the 
meaning of section 152(f)(1)) who has not reached the age of majority within the meaning of 
paragraph (e)(3) of this section.”1  Code § 152(f)(1), “Child defined,” provides:

(A) In general. The term “child” means an individual who is -

(i) a son, daughter, stepson, or stepdaughter of the taxpayer, or

(ii) an eligible foster child of the taxpayer.

(B) Adopted child. In determining whether any of the relationships specified in 
subparagraph (A)(i) or paragraph (4) exists, a legally adopted individual of the taxpayer, 
or an individual who is lawfully placed with the taxpayer for legal adoption by the taxpayer, 
shall be treated as a child of such individual by blood.

(C) Eligible foster child. For purposes of subparagraph (A)(ii), the term “eligible foster child” 
means an individual who is placed with the taxpayer by an authorized placement 
agency or by judgment, decree, or other order of any court of competent jurisdiction.

Below is a brief discussion of selected excerpts from Reg. § 1.401(a)(9)-4.

Reg. § 1.401(a)(9)-4(f) provides rules for determining designated beneficiaries when benefits are 
payable to trusts.  Before reviewing those rules, consider Reg. § 1.401(a)(9)-4(c)(2), 
“Circumstances under which a beneficiary is disregarded as a beneficiary of the employee,” which 
provides:

1 Who is a minor is in fn 28 in part VI Family Trust When At Least One Minor Child EDB.

***********federalregister.gov/documents/2024/07/19/2024-14542/required-minimum-distributions#sectno-citation-1.401(a)(9)-4
***********federalregister.gov/documents/2024/07/19/2024-14542/required-minimum-distributions#sectno-citation-1.401(a)(9)-4
***********federalregister.gov/documents/2024/07/19/2024-14542/required-minimum-distributions#sectno-citation-1.401(a)(9)-4
***********federalregister.gov/documents/2024/07/19/2024-14542/required-minimum-distributions#sectno-citation-1.401(a)(9)-4
***********federalregister.gov/documents/2024/07/19/2024-14542/required-minimum-distributions#sectno-citation-1.401(a)(9)-4
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With respect to a beneficiary who was designated as a beneficiary under the plan as of 
the date of the employee's death (including a beneficiary who is treated as having been 
designated as a beneficiary pursuant to paragraph (f) of this section), if any of the following 
events occurs by September 30 of the calendar year following the calendar year of the 
employee's death, then that beneficiary is not treated as a beneficiary -

(i) The beneficiary predeceases the employee;

(ii) The beneficiary is treated as having predeceased the employee pursuant to a 
simultaneous death provision under applicable State law or pursuant to a qualified 
disclaimer satisfying section 2518 that applies to the entire interest to which the 
beneficiary is entitled; or

(iii) The beneficiary receives the entire benefit to which the beneficiary is entitled.

When reviewing a trust agreement, keep in mind Reg. § 1.401(a)(9)-4(a)(3), “Specificity of 
beneficiary designation,” which provides:

A beneficiary need not be specified by name in the plan or by the employee to the plan in 
order for the beneficiary to be designated under the plan, provided that the person who is 
to be the beneficiary is identifiable pursuant to the designation. For example, a designation 
of the employee's children as beneficiaries of equal shares of the employee's interest in 
the plan is treated as a designation of beneficiaries under the plan even if the children are 
not specified by name. The fact that an employee's interest under the plan passes to a 
certain person under a will or otherwise under applicable State law does not make that 
person a beneficiary designated under the plan absent a designation under the plan.

The last sentence above continues the general rule that paying benefits to an estate precludes 
considering the beneficiaries of that estate, so that designating an estate is tantamount to not 
designating any beneficiary.

Reg. § 1.401(a)(9)-4(c), “Rules for determining beneficiaries,” provides:

(1) Time period for determining the beneficiary. Except as provided in paragraphs (d) 
and (f) of this section and § 1.401(a)(9)-6(b)(2)(i), a person is a beneficiary taken into 
account for purposes of section 401(a)(9) if, as of the date of the employee's death, 
that person is a beneficiary designated under the plan and none of the events 
described in paragraph (c)(2) of this section has occurred with respect to that person 
by September 30 of the calendar year following the calendar year of the employee's 
death.

(2) Circumstances under which a beneficiary is disregarded as a beneficiary of the 
employee. With respect to a beneficiary who was designated as a beneficiary under 
the plan as of the date of the employee's death (including a beneficiary who is treated 
as having been designated as a beneficiary pursuant to paragraph (f) of this section), 
if any of the following events occurs by September 30 of the calendar year following 
the calendar year of the employee's death, then that beneficiary is not treated as a 
beneficiary -

(i) The beneficiary predeceases the employee;
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(ii) The beneficiary is treated as having predeceased the employee pursuant to a 
simultaneous death provision under applicable State law or pursuant to a qualified 
disclaimer satisfying section 2518 that applies to the entire interest to which the 
beneficiary is entitled; or

(iii) The beneficiary receives the entire benefit to which the beneficiary is entitled.

(3) Examples. The following examples illustrate the rules of this paragraph (c).

(i) Example 1. Employer M maintains a defined contribution plan, Plan X. Employee A 
dies in 2024 having designated A's three children - B, C, and D - as beneficiaries, 
each with a one-third share of A's interest in Plan X. B executes a disclaimer of B's 
entire share of A's interest in Plan X within 9 months of A's death and the disclaimer 
satisfies the other requirements of a qualified disclaimer under section 2518. 
Pursuant to the qualified disclaimer, B is disregarded as a beneficiary.

(ii) Example 2. The facts are the same as in paragraph (c)(3)(i) of this section 
(Example 1), except that B does not execute the disclaimer until 10 months after 
A's death. Even if the disclaimer is executed by September 30 of the calendar year 
following the calendar year of A's death, the disclaimer is not a qualified disclaimer 
(because B does not meet the 9-month requirement of section 2518) and B 
remains a designated beneficiary of A.

(iii) Example 3. The facts are the same as in paragraph (c)(3)(i) of this section 
(Example 1) except that, in exchange for B's disclaimer of the one-third share of 
A's interest in Plan X, C transfers C's interest in real property to B. Because B has 
received consideration for B's disclaimer of the one-third share, it is not a qualified 
disclaimer under section 2518 and B remains a designated beneficiary.

(iv) Example 4. The facts are the same as in paragraph (c)(3)(i) of this section 
(Example 1), except that Charity E (an organization exempt from taxation under 
section 501(c)(3)) also is a beneficiary designated under the plan as of the date of 
A's death, with B, C, D, and Charity E each having a one-fourth share of A's interest 
in Plan X. Plan X distributes Charity E's one-fourth share of A's interest in the plan 
by September 30 of the calendar year following the calendar year of A's death. 
Accordingly, Charity E is disregarded as A's beneficiary, and B, C, and D are 
treated as A's designated beneficiaries.

(v) Example 5. The facts are the same as in paragraph (c)(3)(i) of this section 
(Example 1), except that A's spouse, F, also is a beneficiary designated under the 
plan. A and F were residents of State Z so that State Z law applies. The laws of 
State Z include a simultaneous death provision under which two individuals who 
die within a 120-hour period of one another are treated as predeceasing each 
other. F dies four hours after A and under the laws of State Z, F is treated as 
predeceasing A. Because, under applicable State law, F is treated as 
predeceasing A, F is disregarded as a beneficiary of A.

(vi) Example 6. The facts are the same as in paragraph (c)(3)(i) of this section 
(Example 1), except that B, who was alive as of the date of A's death, dies before 
September 30 of the calendar year following the calendar year of A's death. Prior 
to B's death, none of the events described in paragraph (c)(2) of this section 
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occurred with respect to B. Accordingly, B is still a beneficiary taken into account 
for purposes of section 401(a)(9) regardless of the identity of B's successor 
beneficiaries.

I refer to September 30 of the calendar year following the calendar year of the employee’s death 
as the “beneficiary finalization deadline.”

Reg. § 1.401(a)(9)-4(f)(1)(ii), “Types of trusts,” includes:

(A) The term conduit trust means a see-through trust, the terms of which provide that, with 
respect to the deceased employee's interest in the plan, all distributions will, upon 
receipt by the trustee, be paid directly to, or for the benefit of, specified trust 
beneficiaries; and

(B) The term accumulation trust means any see-through trust that is not a conduit trust.

Note that a conduit trust may have multiple beneficiaries; however, Reg. § 1.401(a)(9)-4(f)(3)(iii), 
“Certain accumulations disregarded,” requires the continuation of the conduit mandate until “the 
death of all of the beneficiaries described in paragraph (f)(3)(i)(A) of this section,” so any 
downstream trust created for the benefit of any beneficiaries upon trust termination also needs to 
have conduit provisions:

For purposes of this paragraph (f)(3), a trust will not fail to be treated as a conduit trust 
merely because the trust terms requiring that distributions from the plan, upon receipt by 
the trustee, are paid directly to, or for the benefit of, trust beneficiaries do not apply after 
the death of all of the beneficiaries described in paragraph (f)(3)(i)(A) of this section.

Reg. § 1.401(a)(9)-4(f)(3)(i) provides that, generally, what I refer to as “current beneficiaries” and 
“remaindermen” are “treated as having been designated as beneficiaries of the employee under 
the plan.”  Reg. § 1.401(a)(9)-4(f)(3)(i)(A) describes what I refer to as a “current beneficiary”:

Any beneficiary that could receive amounts in the trust representing the employee's 
interest in the plan that are neither contingent upon, nor delayed until, the death of another 
trust beneficiary who did not predecease (and who is not treated as having predeceased) 
the employee

Reg. § 1.401(a)(9)-4(f)(3)(i)(B) describes what I refer to as a “remainderman”:

Any beneficiary of an accumulation trust that could receive amounts in the trust 
representing the employee's interest in the plan that were not distributed to beneficiaries 
described in paragraph (f)(3)(i)(A) of this section.

However, not all remainderman count:

 Reg. § 1.401(a)(9)-4(f)(3)(ii)(A), “Entitlement conditioned on death of secondary beneficiary,” 
disregards “any beneficiary of an accumulation trust who could receive amounts from the trust 
that represent the employee's interest in the plan solely because of the death of another” 
remainderman.  However, that rule does not apply if that “other” remainderman “predeceased 
(or is treated as having predeceased) the employee” or is a current beneficiary.



- 9 - 7521034

 Reg. § 1.401(a)(9)-4(f)(3)(ii)(B), “Entitlement conditioned on death of young individual,” 
provides, “If a beneficiary of a see-through trust is” a current beneficiary, “and the terms of the 
trust require full distribution of amounts in the trust representing the employee's interest in the 
plan to that individual by the later of the end of the calendar year following the calendar year 
of the employee's death or the end of the calendar year that includes the tenth anniversary of 
the date on which that individual reaches the age of majority (within the meaning of paragraph 
(e)(3) of this section), then any other beneficiary of the trust who could receive amounts in the 
trust representing the employee's interest in the plan if that individual dies before full 
distribution to that individual is made is not treated as having been designated as a beneficiary 
of the employee under the plan.  The preceding sentence does not apply if the beneficiary 
who could receive amounts in the trust conditioned on the death of that individual” is a current 
beneficiary.  Reg. § 1.401(a)(9)-4(e)(3), “Determination of age of majority,” provides, “An 
individual reaches the age of majority on the individual's 21st birthday.”  In other words, if a 
trust terminates at the end of the calendar year in which a beneficiary reaches age 31, 
remaindermen are disregarded.

Disregarding remaindermen means under this bullet point means that a trust for a minor-child 
EDB does not have to be a conduit trust to qualify for the life expectancy payout.  It does not 
mean that a beneficiary who is not a minor-child EDB is converted to an EDB; rather, the 10-
year rule applies to such a minor non-EDB.  Natalie Choate pointed out to me than, for a non-
EDB minor, it also means you can disregard the remaindermen when determining the 
applicable denominator for the trust, if such minor will receive distribution of the trust outright 
by age 31. In other words it does have a "deferral" benefit even for a non-EDB minor who 
otherwise could be stuck using the life expectancy of an older remainder beneficiary if 
participant died after RBD. Also, she emphasizes: the fact that the IRA must be distributed to 
the trust within 10 years does not mean that the trust must be distributed to the beneficiary 
within 10 years. The IRA distributions (after taxes are paid) can continue to be held in trust for 
the benefit of such beneficiary (up to age 31 if you want this disregard rule to apply).

Also, note that disregarding a remainderman under Reg. § 1.401(a)(9)-4(f)(3)(ii)(B) does not 
carry over to Reg. § 1.401(a)(9)-4(f)(3)(ii)(A).  Thus, if a trust is a Last One Standing Trust 
(see page 26), terminating in favor of an Age 31 Trust (see page 27) may not allow the 
remaindermen of the Age 31 Trust to be disregarded.

 If all of the current beneficiaries are disabled or chronically ill, their life expectancies may be 
used, without regard to the remaindermen, except that a last-one-standing clause appears to 
be required.  Reg. §§ 1.401(a)(9)-4(g)(1)(i) (must be only designated beneficiaries), 
1.401(a)(9)-4(g)(3).  However, for any other trust for an EDB, all of the remaindermen who 
count must also be EDBs to be able to use the oldest EDB’s life expectancy instead of the 10-
year rule.  Reg. § 1.401(a)(9)-4(f)(6), comparing Example (2) (use oldest EDB’s life 
expectancy) with Example (3) (use 10-year rule, because first-line remainderman of 
accumulation trust is not an EDB).

Reg. § 1.401(a)(9)-4(f)(6), Example (2), is quite instructive:

(A) Facts related to plan and beneficiary. Employer M maintains a defined contribution 
plan, Plan X. Employee A died in 2024 at the age of 55, survived by Spouse B, who 
was then 50 years old. A's account balance in Plan X is invested only in productive 
assets and was includible in A's gross estate under section 2039. A named a 
testamentary trust (Trust P) as the beneficiary of all amounts payable from A's account 
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in Plan X after A's death. Trust P satisfies the see-through trust requirements of 
paragraph (f)(2) of this section.

(B) Facts related to trust. Under the terms of Trust P, all trust income is payable annually 
to B, and no one has the power to appoint or distribute Trust P principal to any person 
other than B. A's sibling, C, who is less than 10 years younger than A (and thus is an 
eligible designated beneficiary) and is younger than B, is the sole residual beneficiary 
of Trust P. Also, under the terms of Trust P, if C predeceases B, then, upon B's death, 
all Trust P principal is distributed to Charity Z (an organization exempt from tax under 
section 501(c)(3)). No other person has a beneficial interest in Trust P. Under the 
terms of Trust P, B has the power, exercisable annually, to compel the trustee to 
withdraw from A's account balance in Plan X an amount equal to the income earned 
during the calendar year on the assets held in A's account in Plan X and to distribute 
that amount through Trust P to B. Plan X includes no prohibition on withdrawal from 
A's account of amounts in excess of the annual required minimum distributions under 
section 401(a)(9). In accordance with the terms of Plan X, the trustee of Trust P elects 
to take annual life expectancy payments pursuant to section 401(a)(9)(B)(iii). If B 
exercises the withdrawal power, the trustee must withdraw from A's account under 
Plan X the greater of the amount of income earned in the account during the calendar 
year or the required minimum distribution. However, under the terms of Trust P, and 
applicable State law, only the portion of the Plan X distribution received by the trustee 
equal to the income earned by A's account in Plan X is required to be distributed to B 
(along with any other trust income).

(C) Analysis. Because Trust P does not require that distributions from A's account in 
Plan X to Trust P, upon receipt by the trustee, be paid directly to (or for the benefit of) 
B, Trust P is not a conduit trust and accordingly is an accumulation trust (as described 
in paragraph (f)(1)(ii)(B) of this section). Pursuant to paragraph (f)(3)(i)(B) of this 
section, C, as the residual beneficiary of Trust P, is treated as a beneficiary designated 
under Plan X (even though access to those amounts is delayed until after B's death). 
Pursuant to paragraph (f)(2)(iii)(A) of this section, because Charity Z's entitlement to 
amounts in the trust is based on the death of a beneficiary described in 
paragraph (f)(3)(i)(B) of this section who is not also described in paragraph (f)(3)(i)(A) 
of this section, Charity Z is disregarded as a beneficiary of A. Under § 1.401(a)(9)-
5(f)(1), the designated beneficiary used to determine the applicable denominator is the 
oldest of the designated beneficiaries of Trust P's interest in Plan X. B is the oldest of 
the beneficiaries of Trust P's interest in Plan X (including residual beneficiaries). Thus, 
the applicable denominator for purposes of section 401(a)(9)(B)(iii) is B's life 
expectancy. Because C is a beneficiary of A's account in Plan X in addition to B, B is 
not the sole beneficiary of A's account and the special rule in section 401(a)(9)(B)(iv) 
and § 1.401(a)(9)-3(d) is not available. Accordingly, the annual required minimum 
distributions from the account to Trust P must begin no later than the end of the 
calendar year following the calendar year of A's death.

Key takeaways include:

 The trust is a QTIPable accumulation trust, satisfying Rev. Rul. 2006-26.

 Both the surviving spouse, B, and the decedent’s close-in-age sibling, C, are EDBs.
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 Because it was not a conduit trust, the Uniform Life Table is not available for the surviving 
spouse.  The applicable life expectancy is that of the older of the two EDBs.

 The charity, which takes under the wipe-out clause, is disregarded because C would receive 
the Plan benefits outright.

 Although the sole remainderman is an eligible designated beneficiary, the trust being an 
accumulation trust prevents the surviving spouse from using the special rule for a surviving 
spouse to delay distributions until the employee would have reached the required beginning 
date.

 Not mentioned is that, if the sole individual remainderman had predeceased the employee, 
the trust may be reformed into a charitable remainder trust under Code § 2055(e)(3).

Looking further at Reg. § 1.401(a)(9)-4(f)(3)(ii)(A), if a trust for a child has only that child as a 
current beneficiary, then has a trust for only a grandchild as the remainderman, then 
Reg. § 1.401(a)(9)-4(f)(3)(ii)(A) may disregard those who take only on the death of the grandchild.  
On the other hand, if the trust for the child also had the child’s descendants as beneficiaries, then 
Reg. § 1.401(a)(9)-4(f)(3)(ii)(A) may disregard only takers on the death of a descendant who was 
born after the child’s death.  I am unsure of the full implication of “could” and “solely” and therefore 
recommend using a Last One Standing clause as a precaution, especially given that this clause 
can be eliminated after about 10 years.2

If one uses a trust that distributes outright at age 31, consider whether to limit any facility of 
payment clause, such as Section 11.1, “Special Methods of Payment,” on page 47 of the 
materials, so that the retirement plan benefits cannot be held in further trust after age 31.  More 
far-reaching language is unlikely to be necessary, in that Reg. § 1.401(a)(9)-4(f)(1)(ii)(A) requires 
merely that a conduit trust pay all distributions “directly to, or for the benefit of” the conduit 
beneficiaries.  This is consistent with Code § 401(a)(9)(B)(iii)(I), which refers to “payable to (or for 
the benefit of) a designated beneficiary.”  Fortunately, we have guidance on how to do this.3

Reg. § 1.401(a)(9)-4(f)(4), “Multiple trust arrangements,” provides that, “if a beneficiary of a see-
through trust is another trust, the beneficiaries of the second trust will be treated as beneficiaries 
of the first trust,” if the documentation requirements of Reg. § 1.401(a)(9)-4(f)(2) are satisfied 
regarding that second trust; thus, “the beneficiaries of the second trust are treated as having been 
designated as beneficiaries of the employee under the plan.”  I am unsure what this means:  If 
the second trust terminates in favor of another trust, then do the beneficiaries of the third and 
perhaps subsequent trusts need to be tested?  I don’t know the answer.  To try to be safe, for 
now I am using the last-one-standing approach – when only one individual is left in the complete 
line of beneficiary succession, that person receives the benefits and any reinvested distributions 
outright.

Reg. § 1.401(a)(9)-4(f)(5) describes “Identifiability of trust beneficiaries.”   Reg. § 1.401(a)(9)-
4(f)(5)(i) provides that current beneficiaries and remaindermen “are identifiable if it is possible to 
identify each person eligible to receive a portion of the employee's interest in the plan through the 
trust” and applies the Reg. § 1.401(a)(9)-4(a)(3) specificity requirements.

2 See paragraph of text accompanying fn 15 on page Error! Bookmark not defined..
3 See text accompanying fn 25 in part IV Revocable Trust, Per Stirpes Provision; Other Section 11.17 
Additions.
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Reg. § 1.401(a)(9)-5(e), (f)4 explains the effect of multiple beneficiaries on which distribution 
periods are used.

Reg. § 1.401(a)(9)-4(f)(4)(ii), “Power of appointment,” provides much needed relief relative to 
what we perceived the rules to be before the SECURE Act:

(A) Exercise or release of power of appointment by September 30. A trust does not fail to 
satisfy the identifiability requirements of this paragraph (f)(5) merely because an 
individual (powerholder) has the power to appoint a portion of the employee's interest 
to one or more beneficiaries that are not identifiable within the meaning of 
paragraph (f)(5)(i) of this section. If the power of appointment is exercised in favor of 
one or more identifiable beneficiaries by September 30 of the calendar year following 
the calendar year of the employee's death, then those identifiable beneficiaries are 
treated as beneficiaries designated under the plan. The preceding sentence also 
applies if, by that September 30, in lieu of exercising the power of appointment, the 
powerholder restricts it so that the power can be exercised at a later time in favor of 
only two or more identifiable beneficiaries (in which case, those identified beneficiaries 
are treated as beneficiaries designated under the plan). However, if, by that 
September 30, the power of appointment is not exercised (or restricted) in favor of one 
or more beneficiaries that are identifiable within the meaning of paragraph (f)(5)(i) of 
this section, then each taker in default (that is, any person that is entitled to the portion 
that represents the employee's interest in the plan subject to the power of appointment 
in the absence of the powerholder's exercise of the power) is treated as a beneficiary 
designated under the plan.

(B) Exercise of power of appointment after September 30 of the calendar year following 
the calendar year of the employee's death. If an individual has a power of appointment 
to appoint a portion of the employee's interest to one or more beneficiaries and the 
individual exercises the power of appointment after September 30 of the calendar year 
following the calendar year of the employee's death, then the rules of 
paragraph (f)(5)(iv) of this section apply with respect to any trust beneficiary that is 
added pursuant to the exercise of the power of appointment.

Ignoring an unexercised power of appointment greatly simplifies drafting – we no longer need to 
concern ourselves with the scope of a power of appointment!5  Instead, we have to be careful in 
drafting the exercise of a power of appointment so that we don’t shorten the period in an 
inadvisable manner.  Reg. § 1.401(a)(9)-4(f)(5)(iv), “Addition of beneficiary after September 30,” 
provides the consequence:

If, after September 30 of the calendar year following the calendar year of the employee's 
death, a trust beneficiary described in paragraph (f)(3) of this section is added as a trust 
beneficiary (whether through the exercise of a power of appointment, the modification of 
trust terms, or otherwise), then -

4 Above includes separate links for each of Reg. § 1.401(a)(9)-5, Reg. § 1.401(a)(9)-5(e), and 
Reg. § 1.401(a)(9)-5(f).
5 How does one restrict a power of appointment?  If the power if exercisable only by will, the trust agreement 
or applicable state law would need to provide a mechanism.  My trust agreement, when defining the term 
“Appoint” (see page 53 of this document), allows the inter vivos exercise of powers of appointment, whether 
the power takes effect immediately or merely passes property at the death of the person holding the power.
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(A) The addition of the beneficiary will not cause the trust to fail to satisfy the identifiability 
requirements of this paragraph (f)(5);

(B) Beginning in the calendar year following the calendar year in which the new trust 
beneficiary was added, the rules of § 1.401(a)(9)-5(f)(1) will apply taking into account 
the new beneficiary and all of the beneficiaries of the trust that were treated as 
beneficiaries of the employee before the addition of the new beneficiary; and

(C) Subject to paragraph (f)(5)(v) of this section, the rules of paragraphs (b) and (e)(2) of 
this section and § 1.401(a)(9)-5(f)(2) will apply taking into account the new beneficiary 
and all of the beneficiaries of the trust that were treated as beneficiaries of the 
employee before the addition of the new beneficiary.

Reg. § 1.401(a)(9)-4(f)(4)(iii), “Modification of trust terms,” provides:

(A) State law will not cause trust to fail to satisfy identifiability requirement. A trust will not 
fail to satisfy the identifiability requirements of this paragraph (f)(5) merely because 
the trust is subject to State law that permits the trust terms to be modified after the 
death of the employee (such as through a court reformation or a permitted decanting) 
and thus, permits changing the beneficiaries of the trust.

(B) Modification of trust to remove trust beneficiaries. If a trust beneficiary described in 
paragraph (f)(3) of this section is removed pursuant to a modification of trust terms 
(such as through a court reformation or a permitted decanting) by September 30 of the 
calendar year following the calendar year of the employee's death, then that person is 
disregarded in determining the employee's designated beneficiary.

(C) Modification of trust to add trust beneficiaries. If a trust beneficiary described in 
paragraph (f)(3) of this section is added through a modification of trust terms (such as 
through a court reformation or a permitted decanting) on or before September 30 of 
the calendar year following the calendar year of the employee's death, then 
paragraph (c) of this section will apply taking into account the beneficiary that was 
added. If the beneficiary is added after that September 30, then the rules of paragraph 
(f)(5)(iv) of this section will apply with respect to the addition of that beneficiary.

For further relief when a beneficiary is added, Reg. § 1.401(a)(9)-4(f)(5)(v), “Delay in full 
distribution requirement,” ameliorates the consequence:

This paragraph (f)(5)(v) provides a special rule that applies if a full distribution of the 
employee's entire interest in the plan is not required in a calendar year pursuant to 
§ 1.401(a)(9)-5(e), but a beneficiary is added in that calendar year. In that case, if, taking 
into account the added beneficiary pursuant to paragraph (f)(5)(iv)(C) of this section, a full 
distribution of the employee's entire interest in the plan would have been required in that 
calendar year or an earlier calendar year, then a full distribution of the employee's entire 
interest in the plan will not be required until the end of the calendar year following the 
calendar year in which the beneficiary is added. For example, if life expectancy payments 
are being made to an eligible designated beneficiary and, more than 10 years after the 
employee's death, a beneficiary is added who is not an eligible designated beneficiary as 
described in paragraph (e) of this section, then the employee is treated as not having an 
eligible designated beneficiary for purposes of § 1.401(a)(9)-5(e)(2) (so that a full 
distribution of the employee's entire interest in the plan would have been required within 
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10 years of the employee's death). However, pursuant to this paragraph (f)(5)(v), the full 
distribution of the employee's entire interest in the plan is not required until the end of the 
calendar year following the calendar year in which the new trust beneficiary was added.

Note that, once the benefits have been fully distributed to the trust, we don’t have to worry about 
how a later exercise might have affected the distribution period.  So, the last-one-standing 
approach is not absolute – after the benefits have been fully distributed, a power of appointment 
can override it without any consequence.

Reg. § 1.401(a)(9)-4(f)(6)(iv), which is Example (4), provides:

(A) Facts related to plan and beneficiary. Employer N maintains a defined contribution 
plan, Plan Y. Employee F died in 2025 at the age of 60. F named a testamentary trust 
(Trust Q), which was established under F's will, as the beneficiary of all amounts 
payable from F's account in Plan X after F's death. Trust Q satisfies the see-through 
trust requirements of paragraph (f)(2) of this section.

(B) Facts related to trust. Under the terms of Trust Q, all trust income is payable to F's 
surviving spouse G for life, no person has the power to appoint or distribute Trust Q 
principal to any person other than G, and G has a testamentary power of appointment 
to name the beneficiaries of the remainder in Trust Q. The power of appointment 
provides that, if G does not exercise the power, then upon G's death, F's descendants, 
per stirpes, are entitled to the remainder interest in Trust Q. As of the date of F's death, 
F has two children, K and L, neither of whom is disabled, chronically ill, or under 
age 21. Before September 30 of the calendar year following the calendar year in which 
F died, G irrevocably restricts G's power of appointment so that G may exercise the 
power to appoint the remainder beneficiaries of Trust Q only in favor of G's siblings 
(who all are less than 10 years younger than F and thus, are eligible designated 
beneficiaries).

(C) Analysis. Pursuant to paragraph (f)(5)(ii)(A) of this section, because G timely restricted 
the power of appointment so that G may exercise the power to appoint the residual 
interest in Trust Q only in favor of G's siblings, the designated beneficiaries are G and 
G's siblings. Because all of the designated beneficiaries are eligible designated 
beneficiaries, annual life expectancy payments are permitted under 
section 401(a)(9)(B)(iii). Note, however, that because § 1.401(a)(9)-5(e)(3) applies, a 
distribution of the remaining interest is required by no later than 10 years after the 
calendar year in which the oldest of G and G's siblings dies.

The example is a little unclear, in that it says that G irrevocably restricted the exercise of the power 
of appointment but does not say that G actually exercised it.  Initially I had assumed that the 
government assumed that the restriction was combined with a revocable exercise.  Then I realized 
that the scope of a power of appointment would be irrelevant, when any power of appointment is 
disregarded except to the extent that the power is exercised.  I have now concluded that 
irrevocably restricting a power of appointment counts as the equivalent of an exercise, even 
though it does not actually change the remaindermen expected to take under the trust agreement.  
The government is simply giving us a way to reduce who is counted without actually changing 
who is likely to take.
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ACTEC Comments on the proposed regulations under the SECURE Act (5/24/2022) include:

12. Treasury Should Clarify the Application of the Provisions in §§ 1.401(a)(9)-
4(f)(5)(ii) and (iv) regarding Powers of Appointment.

ACTEC observes that many individuals include “powers of appointment” in their trusts to 
provide flexibility in future planning for changes in circumstances. A power of appointment 
allows the powerholder to appoint the trust to one or more members of a stated class of 
potential beneficiaries in a certain manner as provided in the trust instrument. It is 
customary for the creator of the trust instrument to also name “takers in default” who will 
receive the trust interest if such power of appointment is not exercised.

Treasury has clarified in § 1.401(a)(9)-4(f)(5)(ii) that a see-through trust does not fail to 
satisfy the requirement that beneficiaries be identifiable merely because the trust includes 
a power of appointment, and has also clarified when certain actions taken with respect to 
a power of appointment impact the determination of the trust’s beneficiaries as of the 
September 30 of the calendar year following the year of the Employee’s death.

Treasury has also required in § 1.401(a)(9)-5(f)(iv) that if certain actions are taken after 
the September 30 determination date, including an exercise of a power of appointment, 
that result in additional beneficiaries being counted as beneficiaries of the trust, then the 
rules of § 1.401(a)(9)-5(f)(1) will be re-applied to take such additional beneficiary(ies) into 
account, effective the following calendar year. This redetermination requirement could be 
problematical for certain trustees, beneficiaries, and Plan administrators, as it is 
foreseeable that a power of appointment might be exercised after the September 30 
determination date in a way that adds a new beneficiary, and those involved in the exercise 
of the power fail to recognize the need to redetermine RMDs. As a result, less than all of 
the RMDs for subsequent years may be timely distributed and the Plan administrator may 
be completely unaware that such a power has even been exercised.

ACTEC recognizes why the clarifications that are so helpful in the design and initial 
determination of trust beneficiaries must be accompanied by the requirement of a 
redetermination when a post-September 30 determination date exercise of a power of 
appointment or other actions result in new beneficiaries. On balance, ACTEC commends 
the approach Treasury has taken, because ACTEC anticipates that:

(i) The clarifications provided in § 1.401(a)(9)-4(f)(5)(ii) will be helpful in the vast number 
of situations where see-through trusts contain powers of appointment. These 
clarifications will help the Employee determine which terms to include in the see-
through trust that will be designated as the beneficiary of the Employee’s Plan, and 
will help in the determination of the designated beneficiaries of such a trust as of the 
September 30 determination date after an Employee’s death; and 

(ii) There will be relatively few situations in which an exercise of a power of appointment 
will occur before the Employee’s Plan interest is fully distributed that adds one or more 
beneficiaries in a way that would increase RMDs, but a redetermination of RMDs is 
inadvertently not made.

ACTEC recommends that Treasury consider adding clarification in the Proposed 
Regulations that any such failure to redetermine RMDs does not result in exposure to the 
Plan administrator, and does not disqualify the Plan. ACTEC also recommends adding 
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clarification in the Proposed Regulations that any such failure constitutes “reasonable 
error” for purposes of § 54.4974-1(g)(1).

Finally, ACTEC also requests that Treasury add examples such as the following to these 
Regulations to clarify further the application of these proposed rules.

Example 12A. Employee A named her Trust Z as sole beneficiary of Employee A’s 
plan interest upon A’s death. Trust Z provides that, after A’s death, B is entitled to 
receive all of the income for B’s life. Trust Z grants B a power of appointment, 
exercisable by B’s Last Will and Testament or other written instrument, to appoint the 
trust assets remaining at B’s death to any one or more recipients consisting of B’s 
descendants or Code section 501(c)(3) organizations. Trust Z provides that, if B does 
not exercise the power of appointment, then B’s three children C, D and E will receive 
the trust assets. B survives A and is still living on September 30 of the year following 
the year of A’s death. Additionally, on or before September 30 of the calendar year 
following the calendar year of A’s death, B executes a new Will that exercises B’s 
power of appointment in favor of B’s child C only. On or before October 31 of the 
calendar year following the calendar year of A’s death, B provides a copy of Trust Z 
and a copy of B’s new Will to the Plan administrator together with a written statement 
to the effect that if B revises B’s Will at any future date, B will promptly provide a copy 
of the revised Will to the Plan administrator.

Analysis. Pursuant to § 1.401(a)(9)-4(f)(5)(ii)(A), only B and C are treated as 
beneficiaries designated under the Plan.

Example 12B. The same facts as Example 12A, except there is no exercise of the 
power of appointment by B on or before September 30 of the calendar year following 
the calendar year of A’s death. However, on or before the September 30 date, B signs 
a document that irrevocably restricts the power of appointment so that it can be 
exercised at a later time but only in favor of B’s children C and E. On or before 
October 31 of the calendar year following the calendar year of A’s death, B provides a 
copy of the irrevocable restriction of the power of appointment to the Plan 
administrator.

Analysis. Pursuant to § 1.401(a)(9)-4(f)(5)(ii)(A), only B, C and E are treated as 
beneficiaries designated under the Plan.

Example 12C. The same facts as Example 12A, except there is no exercise of the 
power of appointment by B on or before September 30 of the calendar year following 
the calendar year of A’s death. On January 10 of the second year following the year 
of A’s death, B executes a new Will revoking all prior Wills. The Will executed on 
January 10 exercises B’s power of appointment in favor of X charitable organization 
and the children of child C (B’s grandchildren). On or before the end of the second 
calendar year following the year of A’s death, B provides a copy of the new Will to the 
Plan administrator together with a statement to the effect that if B revises B’s Will at 
any future date, B will promptly provide a copy of the revised Will to the Plan 
administrator.

Analysis. Pursuant to § 1.401(a)(9)-4(f)(5)(ii)(B), only B and the takers in default, C, D, 
and E are initially treated as beneficiaries designated under the Plan. However, B’s 
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execution of a new Will on January 10 requires a prospective redetermination of the 
trust’s required minimum distributions pursuant to the rules of § 1.401(a)(9)-4(f)(5)(iv).

These Examples illustrate how the rules set forth in § 1.401(a)(9)-4(f)(5)(ii) apply to (i) an 
exercise of a power of appointment on or before September 30 of the calendar year 
following the calendar year of the Employee’s death, (ii) a restriction of a power of 
appointment on or before such September 30 date, and (iii) an exercise of a power of 
appointment after such September 30 date. In addition, the Examples set forth reasonable 
examples of the documentation that should be provided to the Plan administrator 
regarding the exercise or restriction of powers of appointment as set forth in § 1.401(a)(9)-
4(f)(5)(ii).

The final regulations did not respond to the above Comment about powers of appointment in any 
way whatsoever, except that it eased the notification requirement, as the preamble explains:

Section 1.401(a)(9)-4(h) permits an employee who wants to name a trust as a beneficiary 
to treat the underlying beneficiaries of the trust as designated beneficiaries of the 
employee's benefit under a retirement plan if the employee (or the trustee of the trust) 
either: (1) provides a copy of the trust instrument to the plan administrator or (2) provides 
a list of all the beneficiaries of the trust, certifies that, to the best of the employee's (or 
trustee's) knowledge, this list is correct and complete, and agrees to provide a copy of the 
trust instrument upon demand. If the trust instrument is amended at any time in the future, 
the employee (or trustee) must, within a reasonable time, provide a copy of each such 
amendment, or provide corrected certifications to the extent that the amendment changes 
the information previously certified. This requirement must generally be satisfied no later 
than October 31 of the calendar year following the calendar year of the employee's death.

It also eliminated the notification requirement for IRAs:

… as described in section IV of this Summary of Comments and Explanation of Revisions, 
the regulations provide that a trustee of a see-through trust is not required to provide the 
trust documentation to an IRA custodian, trustee, or issuer.

If the trust agreement does not sufficiently restrict the current beneficiaries and the remaindermen 
who count, we can fall back on Reg. § 1.401(a)(9)-4(f)(5)(iii), “Modification of trust terms,” which 
provides:

(A) State law will not cause trust to fail to satisfy identifiability requirement. A trust will not 
fail to satisfy the identifiability requirements of this paragraph (f)(5) merely because 
the trust is subject to State law that permits the trust terms to be modified after the 
death of the employee (such as through a court reformation or a permitted decanting) 
and thus, permits changing the beneficiaries of the trust.

(B) Modification of trust to remove trust beneficiaries. If a trust beneficiary described in 
paragraph (f)(3) of this section is removed pursuant to a modification of trust terms 
(such as through a court reformation or a permitted decanting) by September 30 of the 
calendar year following the calendar year of the employee's death, then that person is 
disregarded in determining the employee's designated beneficiary.

(C) Modification of trust to add trust beneficiaries. If a trust beneficiary described in 
paragraph (f)(3) of this section is added through a modification of trust terms (such as 
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through a court reformation or a permitted decanting) on or before September 30 of 
the calendar year following the calendar year of the employee's death, then paragraph 
(c) of this section will apply taking into account the beneficiary that was added. If the 
beneficiary is added after that September 30, then the rules of paragraph (f)(5)(iv) of 
this section will apply with respect to the addition of that beneficiary.

Suppose a trust is divided and beneficial interests are rearranged, and all of that happens before 
the September 30 beneficiary finalization date.  The IRA is then divided into a separate inherited 
IRA for each resulting separate trust.  Do the unique characteristics of each separate trust apply 
to separately determine payouts, or does Reg. § 1.401(a)(9)-8(a)(1)(iii), “Separate application of 
section 401(a)(9) for trust beneficiaries,” put the kibosh on that, subject to a particular exception:

(A) General prohibition. Except as provided in paragraph (a)(1)(iii)(B) of this section, 
section 401(a)(9) may not be applied separately to the separate interests of each of 
the beneficiaries of a see-through trust described in § 1.401(a)(9)-4(f)(1)(i). For 
purposes of the excise tax under section 4974, unless the exception in paragraph 
(a)(1)(iii)(B) of this section applies, the trust is the payee with respect to the required 
distribution of the employee's interest in the plan.

(B) Exception for certain trusts divided upon the death of the employee. Section 401(a)(9) 
is applied separately with respect to the separate interests of the beneficiaries of a 
see-through trust if the terms of the trust provide that it is to be divided immediately 
upon the death of the employee, provided that the requirements in paragraph 
(a)(1)(iii)(C) of this section are satisfied. The preceding sentence applies only if the 
separate interests are held in separate see-through trusts (in which case the rules of 
§§ 1.401(a)(9)-4(f) and 1.401(a)(9)-5 will apply separately to each separate trust).

(C) Immediately divided defined. For purposes of paragraph (a)(1)(iii)(B) of this section, a 
trust is immediately divided upon the death of the employee only if, as of the date of 
death, the trust is terminated and there is no discretion as to the extent to which of the 
separate trusts post-death distributions attributable to the employee's interest in the 
plan are allocated. A trust does not fail to be immediately divided upon the death of 
the employee merely because there are administrative delays between the date of the 
employee's death and the date on which the trust is divided and terminated, provided 
that any amounts received by the trust during this period are allocated as if the trust 
had been divided on the date of the employee's death.

The preamble elaborates:

The proposed regulations generally retained the separate account rules applicable to 
beneficiaries after the death of the employee that were adopted in the 2002 final 
regulations, including the rule that prohibits separate application of section 401(a)(9) to 
separate interests in a trust. However, in light of the enactment of special rules that apply 
to an applicable multi-beneficiary trust described in section 401(a)(9)(H)(iv)(I) (a trust with 
at least one disabled or chronically ill beneficiary that provides that it is to be immediately 
divided upon the death of the employee into separate trusts for each beneficiary), the 
proposed regulations provided an exception to that prohibition that would permit separate 
application of section 401(a)(9) to those separate trusts.

Consistent with requests made by commenters, the final regulations expand the exception 
in the proposed regulations to permit separate application of section 401(a)(9) to the 
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separate interests of beneficiaries of a see-through trust if certain requirements are met. 
This exception applies to the separate interests of beneficiaries of a see-through trust if 
the terms of that trust provide that it is to be divided immediately upon the death of the 
employee into separate shares for one or more trust beneficiaries (without regard to 
whether any of the beneficiaries are disabled or chronically ill).

For this purpose, the final regulations provide that a trust is divided immediately upon the 
death of the employee into separate shares for one or more trust beneficiaries only if the 
trust is terminated, the separate interests of the trust beneficiaries are held in separate 
trusts, and there is no discretion as to the extent to which the separate trusts will be entitled 
to receive post-death distributions attributable to the employee's interest in the plan. In 
addition, the final regulations clarify that a trust does not fail to be divided immediately 
upon the death of the employee merely because there are administrative delays between 
the date of the employee's death and the date on which the trust actually is divided and 
terminated provided that any amounts received by the trust during this period are allocated 
as if the trust had been divided on the date of the employee's death.

For most beneficiaries, this is a welcome expansion of separate trust treatment.  Now, separate 
account treatment can apply to an IRA payable to a revocable trust.  However, the language I 
highlighted above in the regulation, which is repeated in the preamble, imposes unwelcome 
contraints – the trust agreement must require the IRA’s allocation to the various trusts, rather than 
allowing the trustee to decide whether the IRA or another asset is allocated to each beneficiary.  
On the other hand, the required language comports with my sample beneficiary designation form6 
and allows the revocable trust to be named directly as a beneficiary, which will make completing 
beneficiary designation forms much easier and avoid needing to use my customized form.  Any 
AMBT should be amended to include this provision, and any revocable trust that would like to 
take advantage of this rule should also be amended.

For sample language effectuating the above, see part IV Revocable Trust, Per Stirpes Provision.

How about when the decedent died before the SECURE Act’s effective date, and the designated 
beneficiary needs to do estate planning?  P.L. 116-94, § 402(b)(5)(A), “In General,” provides:

If an employee dies before the effective date, then, in applying the amendments made by 
this section to such employee's designated beneficiary who dies after such date -

(i) such amendments shall apply to any beneficiary of such designated beneficiary; and

(ii) the designated beneficiary shall be treated as an eligible designated beneficiary for 
purposes of applying section 401(a)(9)(H)(ii) of the Internal Revenue Code of 1986 (as 
in effect after such amendments).

Reg. § 1.401(a)(9)-1(b)(2)(iii)(A), “In general,” includes:

Except as otherwise provided in this paragraph (b)(2)(iii), if an employee who died before 
the effective date described in paragraph (b)(2)(i) or (ii) of this section (whichever applies 
to the plan) has only one designated beneficiary and that beneficiary dies on or after that 
effective date, then, upon the death of the designated beneficiary, section 401(a)(9)(H) 
applies with respect to any beneficiary of the employee's designated beneficiary. 

6 In part VIII Beneficiary Designation Form, see the text accompanying fn 31.
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Section 401(b)(5) of Division O of the Further Consolidated Appropriations Act, 2020 
(known as the SECURE Act) provides that, if an employee dies before the effective date, 
then a designated beneficiary of an employee is treated as an eligible designated 
beneficiary. Accordingly, once the rules of section 401(a)(9)(H) apply with respect to the 
employee's designated beneficiary, the rules of section 401(a)(9)(H)(iii) (requiring full 
distribution of the employee's interest within 10 years after the death of an eligible 
designated beneficiary) apply upon the designated beneficiary's death.

Reg. § 1.401(a)(9)-1(b)(3)(i) provides:

Example (1). Employer M maintains a defined contribution plan, Plan X. Employee A died 
in 2017, at the age of 68, and designated A's 40-year-old child, B, who was not disabled 
or chronically ill at the time of A's death, as the sole beneficiary of A's interest in Plan X. 
Pursuant to a plan provision in Plan X, B elected to take distributions over B's life 
expectancy under section 401(a)(9)(B)(iii). B dies in 2024, after the effective date of 
section 401(a)(9)(H). Because section 401(b)(5) of the SECURE Act treats B as an eligible 
designated beneficiary, the rules of section 401(a)(9)(H)(iii) apply to B's beneficiaries. 
Therefore, A's remaining interest in Plan X must be distributed by the end of 2034 (the 
calendar year that includes the tenth anniversary of B's death).

Reg. § 1.401(a)(9)-1(b)(3)(ii) provides:

Example (2). The facts are the same as in paragraph (b)(3)(i) of this section (Example 1), 
except that B died in 2019. Because A's designated beneficiary died before the effective 
date of section 401 of the SECURE Act, the rules of section 401(a)(9)(H) do not apply to 
B's beneficiaries.

Reg. § 1.401(a)(9)-1(b)(3)(iii)-(vi) provide additional examples relating to payouts after such a 
beneficiary’s death.

Code § 401(a)(9)(H)(iii), “Rules upon death of eligible designated beneficiary,” provides:

Rules upon death of eligible designated beneficiary. If an eligible designated beneficiary 
dies before the portion of the employee's interest to which this subparagraph applies is 
entirely distributed, the exception under clause (ii) shall not apply to any beneficiary of 
such eligible designated beneficiary and the remainder of such portion shall be distributed 
within 10 years after the death of such eligible designated beneficiary.

Reg. § 1.401(a)(9)-5(e)(3), “10-year limit following death of eligible designated beneficiary,” 
provides:

If the employee's designated beneficiary is an eligible designated beneficiary (as 
determined in accordance with § 1.401(a)(9)-4(e)), then the calendar year described in 
this paragraph (e)(3) is the calendar year that includes the tenth anniversary of the date 
of the designated beneficiary's death.

Nothing above suggests that, when the decedent died before the SECURE Act’s effective date, 
the designated beneficiary’s estate plan affects the 10-year payout.  Rather, the beneficiary’s life 
expectancy continues to be used, as was the case before the SECURE Act, except that the 10-
year outer limit begins based on the beneficiary’s death.
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The preamble describes relief with respect to certain required minimum distributions that were not 
made in 2024 or prior years:

While the final regulations do not eliminate the annual distribution requirement in cases in 
which annual life expectancy payments have begun, the Treasury Department and the 
IRS issued Notice 2022-53, 2022-45 IRB 437, Notice 2023-54, 2023-31 IRB 382, and 
Notice 2024-35, 2024-19 IRB 1051, in response to comments requesting transition relief 
for this requirement. Under those notices, if a distribution would have been required to be 
made to certain beneficiaries under these regulations had they applied before 
January 1, 2025, then: (1) a plan will not fail to be qualified for failing to make that 
distribution in 2021, 2022, 2023, or 2024; and (2) the taxpayer who failed to take the 
distribution will not be assessed an excise tax for failing to do so.11 This relief applies with 
respect to a beneficiary who is a designated beneficiary of an employee who died in 2020, 
2021, 2022, or 2023, and after the employee's required beginning date, provided that the 
beneficiary was not an eligible designated beneficiary who used the lifetime or life 
expectancy payments exception under section 401(a)(9)(B)(iii). Those notices also 
provided comparable relief for the case in which an eligible designated beneficiary who 
was taking annual life expectancy payments died in 2020, 2021, 2022, or 2023, and that 
beneficiary's successor beneficiary failed to take a distribution in 2021, 2022, 2023, or 
2024.

11   This relief does not require taxpayers to make up missed required minimum 
distributions nor does it permit taxpayers to extend the 10-year deadline by which a full 
distribution is required to be made. For example, if an employee died in 2020, then 
in 2025, there are six years remaining in the 10-year period without regard to whether 
the designated beneficiary took distributions in 2021, 2022, 2023, or 2024. In 2030, the 
designated beneficiary must take a distribution of the remaining account balance.

II. Explanation of Retirement Planning Default Provisions for Life Trusts for 
Descendants

This memo is intended as a practice aid - the reader is expected to exercise his or her independent 
legal judgment, and any reader who is not a lawyer is expected to use a lawyer who will exercise 
his or her independent legal judgment.  This form reflects a variety of assumptions and 
preferences; and what terms should be in a trust may vary significantly from this, depending on 
the lawyer, the client, and whether those expected to serve as trustee may be comfortable with 
them.  I may not necessarily use all of the provisions described below.  Furthermore, I expect my 
thoughts to change over time as I discuss this with my law partners and with others outside my 
firm, so I don’t view these forms as static.7  With these caveats, we need to at least have some 
starting point, so here goes!

First, below I advocate significant flexibility.  Some may be uncomfortable regarding whether the 
flexibility might cause the trust to lose its qualification as a see-through trust that allows 
identification of only qualified beneficiaries.  In some cases, my view or our view may become 
irrelevant.  Qualified plans generally decline to maintain a deceased participant’s account and 
require it be paid out.  In those cases, to the extent that the tax laws permit stretch, that stretch 
will exist only in inherited IRAs receiving a direct trustee-to-trustee transfer under 

7 I thank my colleagues at Thompson Coburn LLP, members of ACTEC’s Employee Benefits Committee, 
Natalie Choate, and various readers for their input into this document.  I am solely responsible for the 
contents of this document.
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Code § 402(c)(11).  However, for a nonspousal beneficiary, Code § 402(c)(11) requires a 
designated beneficiary under Code § 401(a)(9)(E) or a see-through trust for a designated 
beneficiary.  Therefore, if the client has material retirement plan assets in a qualified plan (instead 
of an IRA), consider being much more conservative than one might otherwise be.

Article 7, “Life Trusts,” is the centerpiece.  It is primarily a trust for a child or other descendant, 
but the beneficiary could exercise a power of appointment in favor of anyone, and the wipe-out 
clause could also pass assets to anyone.  First, we’ll do a brief overview of how the Life Trust is 
organized, then we’ll go back and examine each provision.

Section 7.1 names the trust.  Section 7.2 provides for distributions, with subsection (a) being for 
the beneficiary, subsection (b) being for the beneficiary’s descendants, and subsection (c) 
providing rules for IRAs (IRA is my shorthand in this memo for any plan subject to the required 
minimum distribution rules) that generally constrict subsections (a) and (b) and Sections 7.3 
and 7.4.  Section 7.3 is an inter vivos power of appointment.  Section 7.4 is distributions on 
termination.  Section 12.1 explains how to exercise a power of appointment and provides that any 
exercise may be revocable or irrevocable; one can limit the scope of remaindermen by irrevocably 
exercising the power to Appoint in Section 7.4, which may help when doing nonjudicial settlement 
agreements or if the beneficiary needs to limit the scope of the power for other reasons.

Section 7.2(a) authorizes distributions for the beneficiary’s support (Section 12.18) and welfare 
(Section 12.21).

“Support” is shorthand for ascertainable standards, and welfare is shorthand for any other reason 
or no reason at all and contemplates making distributions to or for the benefit of (in other words, 
perhaps in trust) the beneficiary.  Interpret “support” in light of Section 11.4, “Consideration of 
Other Resources,” which allows the trustee to consider or ignore other resources and therefore 
introduces considerable flexibility.  In defining “welfare,” Section 12.21 authorizes distributions “to 
or for the benefit of” the beneficiary, which is intended to authorize decanting.  Although I do not 
purport to have my standard Life Trust qualify as a supplemental needs trust, one court has 
authorized decanting into such a trust;8 whether other courts would agree is unclear.

8 Simonsen v. Bremby, 2015 WL 9451031, Med & Med GD (CCH) P 305,504 [not reported in F.Supp.] 
(D. Conn. 2015), aff’d 679 Fed.Appx. 57, Med & Med GD (CCH) P 305,866 (2nd Cir. 2017) (designated as 
not precedential), held that consenting to decanting from a spendthrift trust to a clearly supplemental needs 
trust did not constitute a transfer of an available asset.  Citing POMS SI § 01110.100(B)(1), the Second 
Circuit reasoned:

… as DSS argues, Simonsen remains “legally restricted from using” the trust funds except as 
disbursed to her in the discretion of the trustee. Id. § 01110.100(B)(1).
… The POMS recognizes that a beneficiary’s authority thus to control trust principal may be evident 
from “either specific trust provisions allowing the beneficiary to act on his or her own or by permitting 
the beneficiary to order actions by the trustee.” Id. § 01120.200(D)(1)(b). The trust documents here 
provide no such authority or permission. The trustee alone has authority to direct the use of trust 
principal for Simonsen’s support and welfare. Furthermore, the trust documents do not authorize 
Simonsen to “revoke or terminate” the trusts, and DSS does not contend that Simonsen can “sell 
... her beneficial interest” in the trusts, since they contain a valid spendthrift clause. Id. 
§ 01120.200(D)(1)(a).
To the extent the trustee is authorized to direct use of principal only for Simonsen’s support and 
welfare, Simonsen might well be able to sue were the trustee to do otherwise. See generally 
Restatement (Second) of Trusts § 187 (stating that trustee’s exercise of discretion “is not subject 
to control by the court, except to prevent an abuse by the trustee of his discretion”). But the POMS 
states that an individual is “not require[d] ... to undertake litigation in order to accomplish ...access” 
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Because “welfare” is not “ascertainable,” it is quite tax-sensitive, and who holds the power is of 
great importance.  Most states have statutes prohibiting a beneficiary who is trustee from 
exercising such a power.  Section 11.5, “No Discharge of Support Obligations and Other 
Limitations,” opts out of such a statute and provides alternative rules.  It addresses what I’ll refer 
to here as “sensitive powers” – authority to make distributions for a beneficiary that are made 
under nonascertainable standards or payments that discharge that beneficiary’s legal obligations.  
Generally, neither the beneficiary nor a trustee appointed by the beneficiary may exercise 
sensitive powers; however, a trustee the beneficiary appointed may exercise sensitive powers if 
the trustee is an “independent trustee” – a person who is not a Code § 672(c) related or 
subordinate party, given that private letter rulings in the general power of appointment area defer 
to Rev. Rul. 95-58.  If the beneficiary is the sole trustee, the beneficiary has two choices.  Under 
subsection (c), the beneficiary may appoint an independent trustee.  Alternatively, the beneficiary 
may resign as trustee, let the beneficiary’s successor named under Section 9.1 exercise sensitive 
powers, then the beneficiary may exercise his or her authority under Section 9.2(b)(3) to appoint 
himself or herself as trustee again.  The highlighted language in Section 11.5 is of limited use – it 
is a Missouri equivalent of giving the beneficiary what is effectively an unlimited withdrawal right 
while providing protection from creditors under RSMo § 456.5-501.1.

Section 7.2(b) authorizes distributions for the beneficiary’s descendants:

 “Reasonable support and comfort” is an ascertainable standard used in gift tax regulations.  
Suppose a child is serving as trustee of trust for the child and wants to make distributions to 
her descendants.  If she does so not using an ascertainable standard, she may make a gift.  
If she does so discharging a support obligation, that would be like holding a general power, 
and Section 11.5 prohibits that.  The language we used is intended to communicate 
authorizing more than support obligation but still being within an ascertainable standard.  Our 
definition of support in Section 12.18 is broader than a support obligation, so perhaps this is 
not necessary, but it just seems to be a nice way to communicate what we wanted to.  Other 
than this concern, using support, welfare, or both would be fine.

 Section 7.2(b) is great from the viewpoint of being able to sprinkle income among beneficiaries 
and get income taxed at lower rates.  However, it brings with it much more accountability to 
the beneficiary’s descendants, which is very unattractive to many, so consider omitting it.

Now we get into drafting for IRAs and other plans subject to the requirement minimum distribution 
rules.  These assets are referred to as “Benefits.”  As an aside, most employers have no desire 
to keep track of their dead employees’ beneficiaries, so generally retirement plans are paid to 
deceased employees’ IRAs.

The first sentence of the introduction to subsection (c) refers to the Life Trust being a beneficiary 
of a Benefit Plan directly or indirectly.  Examples of the latter:

to a resource. POMS SI § 01120.010(C)(2). “The property is not a resource under such 
circumstances....” Id.
These POMS interpretations are not inconsistent with 20 C.F.R. § 416.1201’s definition of 
resources and, thus, we defer to them here, see Lopes v. Dep’t of Soc. Servs., 696 F.3d at 186, 
and conclude that the district court did not abuse its discretion in determining that Simonsen had 
established likely success on the merits of her claim that the Predecessor Trusts are not available 
resources under the federal SSI program.
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 The Revocable Trust might be named as the direct beneficiary.  Generally, I do not 
recommend naming the Revocable Trust as beneficiary, because any change to one Life Trust 
affects all Life Trusts;9 however, naming the Revocable Trust as beneficiary works if one 
complies with the rules in part IV Revocable Trust, Per Stirpes Provision.

 Each Life Trust (the “Main Beneficiary”) terminates in favor of other Life Trusts (the 
remaindermen).  Thus, a remainderman Life Trust is not directly a designated beneficiary; 
rather, the Main Beneficiary is a designated beneficiary.  Thus, any remainderman Life Trust 
is indirectly a beneficiary.

Subsection (c)(1) requires withdrawals from a Benefit Plan to the extent required by the minimum 
distribution rules and authorizes additional withdrawals.  Section 7.2(c) does not restrict 
distributions to the beneficiary and the beneficiary’s descendants.  One needs to go back to 
Section 7.2(a) and (b) for that.  One law firm has suggested having one trust for all of the grantor’s 
children and their descendants, distributing to beneficiaries whose tax would be the least, with 
equalizing distributions to other beneficiaries in the current year from a side-by-side trust,10 in 
future years, or upon trust termination; however, one needs to consider the multiple trust rule 
under Code § 643(f),11 which may collapse side-by-side trusts.

Subsection (c)(2) provides the paradigm that will apply unless another paradigm is more 
appropriate.  (Of course, if a predecessor trust was a conduit trust, no special provisions are 
required, because downstream beneficiaries are ignored.)  I view predicting whether any 
beneficiary will qualify for an exception to the 10-year rule and how much will be in the Benefit 
Plan when the grantor dies to be an impossible task, so whatever default rules I put in 
subsection (c)(2) based on the client’s circumstances have a very high chance of becoming 
inappropriate for any changes that may occur between date of signing and whenever the client 
dies or otherwise is unable to change the provisions.  Thus, each paradigm is not only defined by 
Section 11.17 but also contemplates that it can be changed by Section 11.17.

Before addressing the paradigms under Section 11.17 that contemplate using a period relating to 
the existence of one or more individual beneficiaries, note that, if the IRA owner dies after the 
required beginning date, the decedent’s life expectancy is used (the “ghost life expectancy”), 
unless the oldest counted beneficiary has a longer life expectancy.12  In the latter case, the oldest 
counted beneficiary’s life expectancy is used, but the entire IRA must be distributed no later than 

9 See text accompanying and preceding fn 6 on page 19.  If Benefits are payable to the Revocable Trust, 
the Benefits Trustee may want to restrict the exercise of a power to Appoint or any other trust modification 
until all Benefits are distributed, so that actions taken with respect to one trust do not affect the other trusts 
created after the Revocable Trust terminates.
10 Gassman, Crotty & Denicolo’s “Tea Pot Trust System.”
11 See Gorin, part II.J.9.c. Multiple Trusts Created for Tax Avoidance, “Structuring Ownership of Privately-
Owned Businesses: Tax and Estate Planning Implications,” available by emailing the author at 
sgorin@thompsoncoburn.com.  The author encourages you to subscribe to his free quarterly newsletter, 
which provides a link to the most recent version of this few thousand page PDF, by  completing the form at 
**********.thompsoncoburn.com/forms/gorin-newsletter.
12Reg. § 1.401(a)(9)-5(d)(1).  Reg. § 1.401(a)(9)-5(d)(3)(ii), “Employee's life expectancy,” provides:

The employee's remaining life expectancy is determined initially using the employee's age as of 
the employee's birthday in the calendar year of the employee's death. In subsequent calendar 
years, the remaining life expectancy is determined by reducing that initial life expectancy by one 
for each calendar year that has elapsed after that first calendar year.
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the 10th calendar year following the calendar year of the employee’s death if the designated 
beneficiary is not an eligible designated beneficiary (EDB):13

 Thus, distributions with respect to a decedent with a life expectancy less than the 
beneficiary’s, that would have been distributed over a period exceeding 10 years, are cut short 
if there was a designated beneficiary who is not an EDB.  Thus, consider taking actions post-
mortem to be able to use only the decedent’s life expectancy, to get a longer period if the 
decedent’s ghost life expectancy exceeded 10 years.14

 If it turns out that having no designated beneficiary would generate a better result, under my 
forms a beneficiary who has reached the age of maturity set by the decedent could exercise 
an inter vivos power of appointment to add a charitable beneficiary.

 Post-mortem actions might be taken to eliminate beneficiaries so that the oldest countable 
beneficiary has a favorable life expectancy.

For non-Roth IRAs, the preamble to the final regulations explains:

Specifically, these regulations generally provide that the required beginning date is April 1 
of the calendar year following the later of (1) the calendar year in which the employee 
reaches the applicable age, and (2) the calendar year in which the employee retires from 
employment with the employer maintaining the plan. These regulations provide that the 
applicable age is determined based on an employee's date of birth, as follows: (1) for 
employees born before July 1, 1949, the applicable age is 70½; (2) for employees born 
on or after July 1, 1949, but before January 1, 1951, the applicable age is 72; (3) for 
employees born on or after January 1, 1951, but before January 1, 1959, the applicable 
age is 73; and (4) for employees born on or after January 1, 1960, the applicable age 
is 75.7 The final regulations make conforming changes by replacing references to age 72 
in the proposed regulations (when referring to the age for determining the required 
beginning date) with references to the applicable age….

7  Section 107 of the SECURE 2.0 Act includes an ambiguity relating to the definition of 
applicable age for employees born in 1959 (section 401(a)(9)(C)(v) provides that the 
applicable age for those employees is both 73 and 75). Accordingly, these regulations 
reserve a paragraph that defines the applicable age for employees born in 1959, and 
that issue is addressed in a notice of proposed rulemaking (REG-103529-23) in the 
Proposed Rules section of this issue of the Federal Register.

Because Roth IRAs never have a required beginning date (RBD), the ghost life expectancy never 
applies to them, and often we merely need concern ourselves whether any individual is the last 
one standing, often without being concerned about the beneficiaries’ ages.  However, for a Roth 
IRA or if the IRA owner dies before the RBD, the beneficiaries’ ages do matter if any beneficiary 
is an eligible designated beneficiary (EDB), given that exceptions relating to EBDs to escape the 
general 10-year outer limit rule tend to involve taking immediate distributions based on the oldest 
countable beneficiary’s age.

13 Reg. § 1.401(a)(9)-5(e)(1), (2).
14 Reg. § 1.401(a)(9)-5(d)(1)(iii), “Employee with no designated beneficiary,” provides:

If the employee does not have a designated beneficiary as of the date determined under 
§ 1.401(a)(9)-4(c), the applicable denominator is the employee's remaining life expectancy.
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Section 11.17, “Special Rules for Benefits,” is the heart of my SECURE Act provisions.  
Subsection (a) defines the paradigms that Section 7.2(c)(2) references.  Subsection (b) 
authorizes modifying the trust to fit the post-mortem facts (as contrasted with assumptions made 
while drafting the estate plan).  Subsection (c) defines terms.

Within subsection (a):

 Paragraph (1), “Last One Standing Trust,” imposes a last-person-standing rule.  Unless the 
trust is a conduit trust, this provision may be required to make the trust a qualified see-through 
trust.15  In most cases, I view an accumulation trust as desirable, and the Last One Standing 
Trust may be required for an accumulation trust to get stretch if the ghost life expectancy is 
not a better paradigm.  Benefits, withdrawals of Benefits, and any reinvested withdrawals of 
Benefits together constitute Fruits of Benefits, which must ultimately be payable to one or 
more individuals.  To track this limitation, as a practical matter the trustee may need to place 
the Fruits of Benefits into a separate trust.  However, after all Benefits have been distributed, 
violating this segregation would have no practical tax impact, so in many cases this limitation 
will turn out to be a paper tiger.  So, in many cases, after around 10 years have passed and 
Benefits have been fully withdrawn from the IRA, the Benefits Trustee or primary beneficiary 
can eliminate the Last One Standing feature without causing any harm.

When the remaindermen’s life expectancy is important in determining annual required 
minimum distributions, the primary beneficiary might revocably exercise a power of 
appointment to make the Last One Standing Trust terminate at the death of the last surviving 
of a class of beneficiaries whose life expectancies are tolerable.  Then, in the final year of the 
10-year outer limit, the primary beneficiary can restore whatever class of beneficiaries is most 
consistent with the primary beneficiary’s estate plan.

 Paragraph (2), “Conduit Trust,” tracks the regulations for conduit trusts.  Here are some 
examples when a conduit approach may be desirable:

o The Benefit Plan is relatively modest, so conduit distributions won’t disturb the overall 
estate plan very much.

o The trust would have made the distributions anyway, and the trust has significant other 
income that is taxed at lower rates (for example, dividends taxed as capital gains, or capital 
gains that are actually distributed.  Treas. Reg. § 1.661(b)-1 provides that all of the trust’s 
items of income is pro-rated according to how much DNI is distributed or retained; the 
trustee can’t select which income is distributed and which is retained.  However, if a 
particular class of income is directed to be distributed, those distributions will carry out that 
class of income.  If IRA income is taxed at more favorable rates in the beneficiary’s hands 
than in the trust’s hands – and that is the case more so than other classes of income – 
then a conduit trust would facilitate that treatment.

o If the client prefers to leave Benefits outright because the beneficiaries are responsible 
individuals, consider what happens if a beneficiary becomes incapacitated due to illness 
or accident after the grantor becomes incapacitated or dies, so the grantor cannot adjust 
the plan to take into that incapacity.  Such a situation may require a conservatorship for 
the beneficiary or may make outright distributions inappropriate.  A conduit trust (combined 

15 See text preceding and accompanying fn 2 on page Error! Bookmark not defined. for when the Last 
One Standing clause might not be necessary.
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with appropriate drafting in Article 7 and Section 11.5) lets the beneficiary take outright if 
that remains appropriate and lets a trustee intervene if the beneficiary is incapacitated, 
with such intervention perhaps being limited to management outside of a conservatorship 
setting or being substantial enough that distribution provisions are modified.

o Any trust for an EDB other than a disabled or chronically ill beneficiary gets to use the life 
expectancy of one or more EDBs only if all beneficiaries, including remaindermen, are 
EDBs.  A conduit trust would eliminate the need to consider remaindermen.  If you use a 
conduit trust as a client’s default rule for these other EDBs, consider which conditions 
should trigger it instead of making it apply to all such EDBs in all situations.  For example, 
you might cap (by dollar amount or formula) the amount that is automatically held in a 
conduit trust, understanding that subsection (b) may be used to adjust that amount up or 
down.

 Paragraph (3), “Age 31 Trust,” tracks the proposed regulations’ allowing one to disregard 
remaindermen if the primary beneficiary gets the benefits outright at age 31.  This provision 
is helpful only of the beneficiary is not yet 21 when the grantor dies, so if the beneficiary is 
older than 21 then the trust is instead a conduit trust (given that the age 31 trust paradigm 
assumes that the grantor wants the beneficiary to take outright anyway).  Because an Age 31 
trust required this outright distribution at 31, it cannot be subject to contingencies that defer 
payment past that age, so any modification that makes it not qualify must be made by the 
September 30 beneficiary finalization date.

 Paragraph (4), “Trust for Disabled or Chronically Ill Beneficiaries,” provides an accumulation 
trust for the life of one or more of such individuals, merely tracking the statute’s language.  
Reg. § 1.401(a)(9)-4(g)(1), “Certain see-through trusts with disabled or chronically ill 
beneficiaries,” provides:

An applicable multi-beneficiary trust is a see-through trust with more than one 
beneficiary and with respect to which -

(i) All of the trust beneficiaries are designated beneficiaries;

(ii) The trust terms identify one or more individuals, each of whom is disabled (as 
defined in paragraph (e)(1)(iii) of this section) or chronically ill (as defined in 
paragraph (e)(1)(iv) of this section), who are described in paragraph (f)(3)(i)(A) of 
this section; and

(iii) The terms of the trust provide that no beneficiary (other than an individual 
described in paragraph (g)(1)(ii) of this section) has any right to the employee's 
interest in the plan until the death of all of the eligible designated beneficiaries 
described in paragraph (g)(1)(ii) of this section.

It has been suggested that one should consider whether to include in the trust agreement the 
settlor’s intent that the trust is intended to be treated as an applicable multi-beneficiary trust 
(“AMBT”):  to help if the trust has to be modified to meet the AMBT rules, to signal to the trustee 
that the beneficiary should be receiving RMDs, and to cause the trustee to pursue legal assistance 
to understand how to administer the trust as an AMBT.

Subsection (b) authorizes the Benefits Trustee to modify the trust.  Because the proposed 
regulations disregard unexercised powers of appointment, this subsection is couched in that term.  
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Section 12.1 sets forth the procedure for exercising a power of appointment.  Section 11.17(b) is 
extremely broad to provide maximum flexibility.

As to subsection (c)(2), there is nothing special about the term “Benefits Trustee,” other than 
making sure the person who holds those powers can hold such tax-sensitive powers.  Depending 
on the proposed exercise of power, the Benefits Trustee may be concerned that the exercise may 
violate the Benefits Trustee’s duty to promote beneficial interests impartially.  Accordingly, the 
Benefits Trustee may ask the trustee to appoint a Trust Protector.

Note that Section 7.3 also authorizes a beneficiary who is old enough to modify the trust.

Part V Conduit Marital Trust, is designed for a long-term second (or subsequent) marriage.16  
Here, the grantor cares more about supporting the surviving spouse than ensuring the IRA goes 
to the children from the first marriage.  However, if the surviving spouse doesn’t spend the whole 
IRA, the children from the first marriage get whatever remains.  If the grantor left the IRA outright 
to the surviving spouse and the surviving spouse died prematurely, the surviving spouse’s 
children would get the IRA instead of the children from the first marriage, which would have 
frustrated the parties’ intent.  The reference in part V to a Modification Declaration is to give the 
Benefits Trustee leverage in negotiating regarding the following:

 Reg. § 1.401(a)(9)-3(c)(5)(iii) allows the surviving spouse to elect not to apply the 10-year rule 
if the plan so permits, even though the trustee has plenary control over the Benefits.  If 
available, this election can be made by December 31 of the year following the year of the 
decedent’s death, which deadline makes these issues tricky.  It has been suggested that this 
regulation permits the retirement plan to allow the owner to forbid the election of the 10-year 
rule and that, if the applicable plan permits this, the participant should take advantage of that 
to prohibit use of the 10-year rule for the account payable to the conduit trust if it is unclear 
whether the election is made by the beneficiary or the trustee.

 Starting in 2024, Code § 401(a)(9)(B)(iv) allows the surviving spouse to elect to use the 
Uniform Lifetime Table (on or after January 1, 2022) instead of the recalculated Single Life 

16 This footnote is merely for convenience in cross-referencing part V Conduit Marital Trust to this 
discussion.
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Table (on or after January 1, 2022).17  Code § 408A(c)(4)18 provides that Code § 401(a)(9)(A) 
required minimum distribution (RMD) rules19 do not apply to Roth IRAs.  Because nothing in 
Code § 401(a)(9)(B)(iv) refers to either of Code § 408A(c)(4) or § 401(a)(9)(A), its election 
does not prevent the RMD rules from applying.

 The surviving spouse may need inducements to (or consequences not to) take steps to lock 
in a longer (or not shorter) life expectancy.  My documents generally authorize the trustee to 
distribute principal for support and welfare.  Those distributions can ignore the surviving 
spouse’s other assets or require the surviving spouse to use such assets.  Whether those 
provisions and the reference in part V to a Modification Declaration suffice is up to the lawyer 
and client.

17 Code § 401(a)(9)(B)(iv), “Special rule for surviving spouse of employee,” provides:
If the designated beneficiary referred to in clause (iii)(I) is the surviving spouse of the employee 
and the surviving spouse elects the treatment in this clause -
(I) the regulations referred to in clause (iii)(II) shall treat the surviving spouse as if the surviving 

spouse were the employee,
(II) the date on which the distributions are required to begin under clause (iii)(III) shall not be earlier 

than the date on which the employee would have attained the applicable age, and
(III) if the surviving spouse dies before the distributions to such spouse begin, this subparagraph 

shall be applied as if the surviving spouse is the employee.
An election described in this clause shall be made at such time and in such manner as prescribed 
by the Secretary, shall include a timely notice to the plan administrator, and once made may not 
be revoked except with the consent of the Secretary.

Code § 401(a)(9)(B)(iii), “Exception to 5-year rule for certain amounts payable over life of beneficiary,” 
provides:

If -
(I) any portion of the employee's interest is payable to (or for the benefit of) a designated 

beneficiary,
(II) such portion will be distributed (in accordance with regulations) over the life of such designated 

beneficiary (or over a period not extending beyond the life expectancy of such beneficiary), and
(III) such distributions begin not later than 1 year after the date of the employee's death or such 

later date as the Secretary may by regulations prescribe,
for purposes of clause (ii) , the portion referred to in subclause (I) shall be treated as distributed on 
the date on which such distributions begin.

18 Code § 408A(c)(4), “Mandatory Distribution Rules Not To Apply Before Death,” provides:
Notwithstanding subsections (a)(6) and (b)(3) of section 408 (relating to required distributions), the 
following provisions shall not apply to any Roth IRA:
(A) Section 401(a)(9)(A).
(B) The incidental death benefit requirements of section 401(a).

19 Code § 401(a)(9)(A), “In General,” provides:
A trust shall not constitute a qualified trust under this subsection unless the plan provides that the 
entire interest of each employee -
(i) will be distributed to such employee not later than the required beginning date, or
(ii) will be distributed, beginning not later than the required beginning date, in accordance with 

regulations, over the life of such employee or over the lives of such employee and a designated 
beneficiary (or over a period not extending beyond the life expectancy of such employee or the 
life expectancy of such employee and a designated beneficiary).
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The preamble to proposed regulations issued July 19, 2024 provides:

F. Spousal Election Under Section 327 of the SECURE 2.0 Act

The 2024 final regulations permit a defined contribution plan to provide that, if an 
employee participating in the plan dies before the required beginning date, then an eligible 
designated beneficiary of the employee (including the employee's surviving spouse) may 
elect to receive the beneficiary's interest under the plan under the 10-year rule or as 
annual payments over a period not extending beyond the beneficiary's life expectancy.2 

Section 401(a)(9)(B)(iv)(I) through (III) of the Code, as amended by section 327(a) of the 
SECURE 2.0 Act, provides that, if the designated beneficiary of an employee who dies 
before the employee's required beginning date is the employee's surviving spouse, then 
the spouse may elect to: (1) be treated as if the surviving spouse were the employee for 
purposes of the regulations referred to in section 401(a)(9)(B)(iii)(II) of the Code (providing 
for annual payments over the beneficiary's life or life expectancy), (2) delay 
commencement of required minimum distributions until the year the employee would have 
attained the applicable age (as defined in section 401(a)(9)(C)(v)), and (3) be treated as 
the employee in the event the surviving spouse dies before distributions to the spouse 
begin.3

2  If the employee is a participant in a defined benefit plan, the election is between 
receiving the beneficiary's interest under a 5-year rule or as annuity payments over the 
beneficiary's lifetime.

3  Section 401(a)(9)(B)(iv)(II) and (III) correspond to section 401(a)(9)(B)(iv)(I) and (II) 
before the changes made by section 327(a) of the SECURE 2.0 Act.

Under the 2024 final regulations, if: (1) the employee dies before the employee's required 
beginning date; (2) the employee's surviving spouse is the sole beneficiary of the 
employee; and (3) that spouse is subject to the life expectancy rule, then the treatment 
described in section 401(a)(9)(B)(iv)(II) and (III) will apply automatically (that is, a separate 
election is not required). See § 1.401(a)(9)-3(d) and (e) of the 2024 final regulations.

Section 327(b) of the SECURE 2.0 Act instructs the Secretary to modify the regulations 
applicable to defined contribution plans under section 401(a)(9) of the Code so that an 
election under section 401(a)(9)(B)(iv) by the surviving spouse will extend the distribution 
period in the case of an employee's death after the required beginning date. In accordance 
with this instruction, § 1.401(a)(9)-5(g)(3)(i) of the 2024 final regulations provides that a 
defined contribution plan may permit a surviving spouse who is the sole beneficiary of the 
employee to elect to be treated as the employee for purposes of determining the required 
minimum distribution for a calendar year. The 2024 final regulations reserve § 1.401(a)(9)-
5(g)(3)(ii) for rules relating to this election, and these proposed regulations would fill in that 
reserved paragraph.

Proposed § 1.401(a)(9)-5(g)(3)(ii) provides a series of rules that would apply with respect 
to the spousal election described in § 1.401(a)(9)-5(g)(3)(i) of the 2024 final regulations. 
Under the proposed regulations, if the employee dies before the required beginning date 
and the sole beneficiary of the employee is the surviving spouse who is subject to the life 
expectancy rule, then the spouse would automatically be treated as making the election 
described in section 401(a)(9)(B)(iv). As a result, the proposed regulations provide that 
section 401(a)(9)(B)(iv)(I) (under which the spouse is treated as the employee for 
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purposes of section 401(a)(9)(B)(iii)(II)) would apply automatically in this case (in addition 
to the automatic application of sections 401(a)(9)(B)(iv)(II) and (III)). If the employee dies 
on or after the required beginning date, then the corresponding election under 
section 327(b) of the SECURE 2.0 Act does not apply automatically. However, these 
proposed regulations would provide that this corresponding election may be the default 
election under the terms of a plan (so that the surviving spouse need not take any action 
to have this election apply).

If the election under § 1.401(a)(9)-5(g)(3)(i) is in effect for a surviving spouse, then, 
regardless of whether the employee died before, on, or after the required beginning date, 
the proposed regulations provide that the applicable denominator used for determining the 
required minimum distribution for each distribution calendar year up to and including the 
calendar year that includes the surviving spouse's date of death would be determined 
using the Uniform Lifetime Table (rather than the Single Life Table) for the surviving 
spouse's age as of the surviving spouse's birthday in the distribution calendar year.4

4  However, if the employee dies on or after the employee's required beginning date and 
the employee's remaining life expectancy is greater than the applicable denominator 
determined under the Uniform Lifetime Table for the surviving spouse's age (which 
would occur only if the surviving spouse was more than ten years older than the 
employee), then that greater life expectancy is used as the applicable denominator.

In accordance with § 1.401(a)(9)-5(d)(1)(i) of the 2024 final regulations, the required 
minimum distribution for the calendar year of the surviving spouse's death must be made 
to a beneficiary of the surviving spouse to the extent it has not already been distributed to 
the surviving spouse.

These proposed regulations provide that, if the election described in § 1.401(a)(9)-
5(g)(3)(i) is in effect for the surviving spouse and the spouse dies on or after the date on 
which distributions are considered to have begun to the spouse under the rules of 
§ 1.401(a)(9)-3(e)(3) of the 2024 final regulations (that is, the end of the calendar year in 
which the employee would have reached the applicable age), then annual distributions to 
the spouse's beneficiary would have to continue. Those distributions would be determined 
using the spouse's remaining life expectancy for the spouse's age as of the spouse's 
birthday in the calendar year of the spouse's death from the Single Life Table, reduced by 
one for each subsequent calendar year. In addition, the proposed regulations add a 
conforming sentence to § 1.401(a)(9)-4(e)(8), providing that the spouse's beneficiary 
would not be an eligible designated beneficiary in this situation. As a result, a final 
distribution of the employee's interest would have to be made by the end of the calendar 
year that includes the tenth anniversary of the spouse's death.

Under the proposed regulations, the spousal election described in § 1.401(a)(9)-5(g)(3)(i) 
would be available only if the first year for which annual required minimum distributions to 
the surviving spouse must be made is 2024 or later. For example, if an employee who 
died in 2017 and before the employee's required beginning date would have reached the 
applicable age in 2024 or later, then the first year for which an annual required minimum 
distribution is due would be 2024 or later, and the spousal election could apply. However, 
if the employee would have reached the applicable age in 2022, then the first year for 
which an annual required minimum distribution is due to the spouse was 2022, and the 
spousal election would not be available. Similarly, if the employee died in 2021 and after 
the employee's required beginning date, then the spouse must begin receiving annual 
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required minimum distributions (based on the spouse's remaining life expectancy) in 2022, 
and the spousal election would not be available.

Although an election under section 401(a)(9)(B)(iv) of the Code results in the spouse being 
treated as the employee for purposes of the regulations referred to in 
section 401(a)(9)(B)(iii)(II) (that is, § 1.401(a)(9)-5), that treatment does not extend to 
other purposes.5

5   However, if the spouse dies before distributions have begun, then in accordance with 
section 401(a)(9)(B)(iv)(III), the spouse is treated as the employee for purposes of 
determining the beneficiary designated under the plan. In addition, if the spouse 
executes a spousal rollover to the spouse's own IRA in accordance with 
section 402(c)(9) after having made the election described in section 401(a)(9)(B)(iv), 
then the spouse will not be treated as a beneficiary with respect to any amounts in that 
IRA.

For example, the spouse would not be subject to the 10 percent additional tax under 
section 72(t)(2)(A)(ii) even if the spouse takes a distribution before attaining age 59½. 
Similarly, the date by which the surviving spouse must commence distributions is 
determined by reference to the employee's attainment of the applicable age (rather than 
by reference to the spouse's attainment of the applicable age 6). In addition, for purposes 
of determining the account balance under a plan while the surviving spouse is taking 
distributions, § 1.401(a)(9)-5(b)(3) of the 2024 final regulations (which excludes amounts 
held in a designated Roth account from the employee's account balance during the 
employee's lifetime) does not apply. Thus, all amounts held in a designated Roth account 
and any other account under the plan are included for purposes of determining the 
required minimum distribution due under the plan for the calendar year.

6  The election under section 401(a)(9)(B)(iv) does not affect the ability of the employee's 
surviving spouse to make a rollover to the spouse's own IRA or to treat an IRA as the 
surviving spouse's own IRA. In either of these cases, the date by which distributions 
from that IRA must commence would be determined by reference to the surviving 
spouse's attainment of the applicable age.

These proposed regulations also provide an updated Uniform Lifetime Table that provides 
the applicable denominator for individuals ages 10 through 120+. This table was originally 
published in Notice 2022-6, 2022-5 IRB 460, relating to the determination of whether a 
series of payments is considered a series of substantially equal periodic payments.

Section 1.402(c)-2(j)(4) of the 2024 final regulations sets forth a special rule under which 
a portion of a distribution to certain surviving spouses (that is, the portion of the distribution 
that represents a catch-up of missed hypothetical required minimum distributions) is 
treated as a required minimum distribution that is not eligible for rollover. Section 1.402(c)-
2(j)(4)(iii), which provides rules for the calculation of the hypothetical required minimum 
distributions, includes the assumption that the election in § 1.401(a)(9)-5(g)(3)(i) was in 
effect for the spouse. The 2024 final regulations reserve § 1.402(c)-2(j)(4)(vii) for an 
example of the calculation of the hypothetical required minimum distributions, and 
proposed § 1.402(c)-2(j)(4)(vii) would fill in the reserved paragraph with an example of the 
calculation of the hypothetical required minimum distributions over multiple years, which 
reflects the use of the Uniform Lifetime Table.
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The proposed regulations do not include any changes to the defined benefit rules of 
§ 1.401(a)(9)-6 to reflect the amendment to section 401(a)(9)(B)(iv) made by section 327 
of the SECURE 2.0 Act. Comments are requested on whether there are circumstances 
under which that provision would affect the required minimum distribution rules applicable 
to defined benefit plans.

Reg. § 1.401(a)(9)-3(d), “Permitted delay for surviving spouse beneficiaries,” provides:

If the employee's surviving spouse is the employee's sole beneficiary, then the 
commencement of distributions under paragraph (b)(3) or (c)(4) of this section may be 
delayed until the end of the calendar year in which the employee would have attained the 
applicable age.

Reg. § 1.401(a)(9)-3(e), “Distributions that commence after surviving spouse's death,” provides:

(1) In general. If the employee's surviving spouse is the employee's sole beneficiary and 
dies before distributions have commenced under paragraph (d) of this section, then 
the 5-year rule in paragraph (b)(2) or (c)(2) of this section, the 10-year rule in 
paragraph (c)(3) of this section, the annuity payment rules in paragraph (b)(3) of this 
section, or the life expectancy rules in paragraph (c)(4) of this section, are to be applied 
as if the surviving spouse were the employee. For this purpose, the date of death of 
the surviving spouse is substituted for the date of death of the employee.

(2) Remarriage of surviving spouse. If the delayed commencement in paragraph (d) of 
this section applies to the surviving spouse of the employee, and the surviving spouse 
remarries but dies before distributions have begun, then the rules in paragraph (d) of 
this section are not available to the surviving spouse of the deceased employee's 
surviving spouse.

(3) When distributions are treated as having begun to surviving spouse. For purposes of 
section 401(a)(9)(B)(iv)(III), distributions are considered to have begun to the surviving 
spouse of an employee on the date, determined in accordance with paragraph (d) of 
this section, on which distributions are required to commence to the surviving spouse 
without regard to whether payments have actually been made before that date. 
However, see §1.401(a)(9)-6(l) for an exception to this rule in the case of an annuity 
that commences early.

Reg. § 1.401(a)(9)-5(g)(3), “Surviving spouse election under section 401(a)(9)(B)(iv),” provides:

(i) In general. A defined contribution plan may include a provision, applicable to an 
employee whose sole beneficiary is that employee's surviving spouse, under which 
the surviving spouse may elect to be treated as the employee for purposes of 
determining the required minimum distribution for a calendar year under this section.

(ii) [Reserved]

Proposed regulations would flesh out Reg. § 1.401(a)(9)-5(g)(3)(ii), “Rules relating to election”:

(A) Employee dies before required beginning date. If the employee dies before the 
employee's required beginning date, § 1.401(a)(9)-3(c)(4) applies to the designated 
beneficiary (under which life expectancy payments will be made to the employee's 



- 34 - 7521034

designated beneficiary), and the designated beneficiary is the employee's surviving 
spouse who is eligible to make the election described in paragraph (g)(3)(i) of this 
section, then the spouse is treated as having made that election.

(B) Employee dies on or after required beginning date. If the employee dies on or after the 
employee's required beginning date, the spouse is not automatically treated as having 
made the election described in paragraph (g)(3)(i) of this section. However, that 
election may be a default election under the terms of the plan.

(C) Use of Uniform Lifetime Table. If the election described in paragraph (g)(3)(i) of this 
section applies with respect to a surviving spouse, then the applicable denominator for 
each distribution calendar year beginning with the calendar year following the year of 
the employee's death and up to and including the calendar year that includes the 
surviving spouse's date of death is determined using the Uniform Lifetime Table in 
§ 1.401(a)(9)-9(c) for the surviving spouse's age as of the surviving spouse's birthday 
in the distribution calendar year. However, if the employee died on or after the required 
beginning date, then the applicable denominator for a distribution calendar year is the 
greater of the applicable denominator determined under the preceding sentence and 
the employee's remaining life expectancy.

(D) Distribution after spouse's death. If the election described in paragraph (g)(3)(i) of this 
section applies with respect to an employee who dies on or after the required 
beginning date (or whose surviving spouse dies after distributions are considered to 
have begun to the spouse as determined under § 1.401(a)(9)-3(e)(3)), then -

(1) For calendar years following the calendar year that includes the surviving spouse's 
date of death, the applicable denominator used for determining the required 
minimum distribution for each distribution calendar year is determined under the 
rules of paragraph (d)(3)(iv) of this section, and

(2) A final distribution of the employee's entire interest must be made by the end of 
the calendar year that includes the tenth anniversary of the surviving spouse's 
death.

(E) Applicability dates for spousal election. The spousal election described in 
paragraph (g)(3)(i) of this section applies only if the first year for which annual required 
minimum distributions to the surviving spouse must be made is 2024 or later. Thus, 
the election described in paragraph (g)(3)(ii)(A) of this section (relating to employees 
who die before the required beginning date) applies only if the calendar year in which 
life expectancy payments must begin under § 1.401(a)(9)-3(d) is 2024 or later. 
Similarly, the election described in paragraph (g)(3)(ii)(B) of this section (relating to an 
employee who dies on or after the required beginning date) applies only if the first year 
for which the surviving spouse must take annual required minimum distributions under 
paragraph (d) of this section is 2024 or later (that is, if the employee died in 2023 or 
later).

I am unlikely to want to draft a trust for an IRA for a surviving spouse’s that is not a conduit trust, 
because the IRA deferral period will be shortened significantly.

Part VI Family Trust When At Least One Minor Child EDB is a specialized trust when at least one 
child has not reached 21, which lasts until all children have either died or reached age 31.  
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Normally I terminate a family trust when the youngest reaches age 25, so that the trust can put 
all children through college, so this lasts a little longer.

Part VII Clauses to Shift Income Taxation is designed to shift income taxation to the beneficiary.  
Paragraph (1) is intended to address the concern that any Benefits distributed to the trust and not 
also distributed to the beneficiary will trigger income tax at high fiduciary income tax rates:

 Before using it, look at the discussion in my business structuring materials in part III.B.2.i.viii. 
Creditor and Gift/Estate Tax Issues Regarding Withdrawal Rights, Whether Currently 
Exercisable or Lapsed;20 Ed Morrow has a more comprehensive list.21  Giving the beneficiary 
a withdrawal right generates concerns similar to those in creating a conduit trust.  However, 
given that the Benefits Trustee may wait for quite some time before exercising this authority 
and may tailor the withdrawal right granted to the beneficiary, in some ways the clause may 
be a little less concerning.  Note also that these provisions make the beneficiary a deemed 
owner of the trust for income tax purposes, in whole or in part, under Code § 678(a), so that 
the beneficiary - not the trust - will be taxed on Fruits of Benefits.

 To the extent that this withdrawal right lapses within the 5&5 power described in 
Code § 2514(e), the assets will not be included in the beneficiary’s estate and may also be 
protected from creditors, the latter depending on state law (California and New York being 
among the states that unfortunately do not provide such protection).  Fish v. U.S., 
432 F.2d 1278 (9th Cir. 1970), held that Code § 2514(e) measures the lapse of a right to 
income by multiplying the income, rather than the trust’s value, by 5%.  So, I adapted language 
developed by Ellen Harrison and Carlyn McCaffrey addressing Fish in a different context into 
my own clause addressing Benefits.22  The example in paragraph (1) converts the right to 
withdraw Benefits in the year of Benefits are distributed to a right to withdraw from the entire 
trust in a subsequent year.  I can’t promise that this fully addresses Fish and leave it to you to 
decide.  Also, when the power converts to a power over principal, consider also requiring the 
consent of a nonadverse party to exercise it, which keeps it alive as a general power of 
appointment but may offer protection from creditors.23  In this document, see 
part X Withdrawal Right Provisions from Uniform Trust Code.

20 “Structuring Ownership of Privately-Owned Businesses: Tax and Estate Planning Implications,” available 
by emailing the author at sgorin@thompsoncoburn.com or, if you are an ACTEC Fellow and don’t want to 
wait for my response, by going to ***********.actec.org/resources/gorins-business-succession-news and 
downloading the PDF from the most recent newsletter posted there.
21 Morrow, Edwin P., “IRC Section 678 and the Beneficiary Deemed Owner Trust (BDOT)” (4/19/2018 
posted 5/6/2018 and last revised 4/22/2021). Available at SSRN: ********ssrn.com/abstract=3165592 or 
*******dx.doi.org/10.2139/ssrn.3165592, it includes a chart, “Creditor Protection for Assets Subject to 
Presently Exercisable General Powers of Appointment (Including Crummey, "Five and Five" or Other 
Withdrawal Powers) Pre and Post Lapse in Trust Level of Protection.”
22 In addition to minor differences in wording, Carlyn would replace the sentence regarding lapses with: “On 
January 31 of the succeeding year and on January 31 of each subsequent year, any withdrawal right not 
exercised by the Primary Beneficiary shall lapse to the extent of 5% of the value of the trust on January 31 
(or such larger amount that can lapse under section 2514(e) without being considered to be a transfer to 
the trust by the holder of the withdrawal right).”  She points out that, unless the trust receiving the Benefits 
has substantial assets other than the retirement benefits, the risk of using this technique is that the 
beneficiary for a number of years is likely to have large un-lapsed withdrawal rights.  If he or she dies during 
those years, there could be substantial estate tax inclusion.
23 For example, RSMo § 456.1-103(17) defines:

"Power of withdrawal", a presently exercisable power of a beneficiary to withdraw assets from the 
trust without the consent of the trustee or any other person.
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Paragraph (2) is designed to make IRA distributions the first type of income that passes to the 
beneficiary on the trust’s K-1.  See the reference to Treas. Reg. § 1.661(b)-1 on page 26.

Part IX Charitable Planning Opportunities includes the opportunity to convert a Life Trust into a 
charitable remainder trust.

I hope you find the provisions below to be helpful thoughts as you independently decide which 
ideas and language may be helpful and appropriate in various situations.  I cannot emphasize 
strongly enough not to view them as boilerplate to be used whole-cloth for all of your trusts for 
descendants (or trusts for anyone else).  Also, as one financially engineers a plan, consider 
whether an IRA should be divided and paid into different trusts with different payouts, which may 
require special provisions in a beneficiary designation form.24

RSMo § 456.5-504 prevents a creditor from requiring a trustee to exercise discretion.
24 In part VIII Beneficiary Designation Form, see the text accompanying fn 31, which is suggested by the 
discussion in the text accompanying and preceding fn 6 on page 19 of this memo.
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III. All Clauses

ARTICLE 7
LIFE TRUSTS 

SECTION 7.1 DESIGNATION.  Assets to be held as a separate Life Trust for the primary benefit 

of an individual (referred to in this Article as the “beneficiary”) pursuant to the provisions of this 

Article shall be held as a separate trust estate with income and principal distributed as provided 

in this Article and shall be designated in substantially the following form:  the beneficiary’s name 

followed by “Life Trust U/A/D ___/___/____.” 

SECTION 7.2 DISTRIBUTION OF INCOME AND PRINCIPAL. 

(a) To the Beneficiary.  The trustee is authorized to distribute to the beneficiary 

any part or all of the income, principal or both from the trust to provide for the beneficiary’s 

support, welfare, or both (subject to Section 11.5).  In addition to the distributions 

authorized by the preceding sentence, subject to the following sentence the trustee shall 

distribute to the beneficiary so much of the principal of the trust as the beneficiary, while 

at least <AGE 1> (___) years of age, may request once during the last two weeks of every 

calendar year, on a noncumulative basis, up to five percent (5%) of the aggregate value, 

as of the time of such request by the beneficiary, of the principal of the trust.  The trustee 

may, by instrument placed in the trust’s records, provide that the preceding sentence shall 

not apply during any period (including the beneficiary’s remaining life), which period shall 

begin no earlier than the January 1 following the date of the instrument.  

(b) To Others.  To the extent that any part or all of the income, principal or both 

of the trust are not distributed pursuant to subsection (a), the trustee may make the 

distributions described in this subsection.  The trustee is authorized to distribute to the 

beneficiary’s descendants all or any part of the income, principal or both of the trust to 

provide for the reasonable support and comfort of one or more of any such descendants.  

Notwithstanding the foregoing, the trustee should consider the generation–skipping 

transfer tax consequences of making any distributions for a descendant of the beneficiary 

from a nonexempt trust other than distributions made on behalf of such descendant in 

direct payment to the service provider of such descendant’s tuition or medical care (as 

defined in Code section 213(d)).  Any distributions made pursuant to this subsection need 

not be equal, and the trustee is authorized, within the limits of the foregoing standards, to 

pay all of such income, principal or both to any one or more of such persons to the 
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complete exclusion of any other.  Any such distribution(s) shall be charged against the 

trust as a whole and not against the ultimate distributive share of any person.

(c) Benefit Plans.  If and to extent that the trust is the beneficiary of (or is 

directly or indirectly a beneficiary of another trust that is a beneficiary of) any Benefit Plan 

(for definitions, see Section 11.17 (Special Rules for Benefits)):

(1) Required Minimum Distributions and Other Distributions.  The 

trustee shall withdraw from the Life Trust’s direct or indirect portion of the Benefit 

Plan the amount required under the Minimum Distribution Rules and may make 

additional withdrawals.  Subsections (a) and (b) shall determine distributions to 

one or more beneficiaries under this subsection except to the extent this 

subsection or Section 11.17 overrides this sentence.  I encourage but do not 

require the Benefits Trustee, within a few months after my death, to consult a tax 

advisor with a working knowledge of the Minimum Distribution Rules regarding any 

actions that may be taken under Section 11.17 to ameliorate the impact of those 

rules.

[select only one of the following paragraphs or customize as 

appropriate; use (2) if unsure:]

(2) Application of Section 11.17.  This paragraph applies except if and 

to the extent that any predecessor trust that was a beneficiary of that Benefit Plan 

was a Conduit Trust that provided current distributions only to the primary 

beneficiary.  The trust shall be a Last One Standing Trust under Section 11.17 if 

and to the extent not otherwise changed pursuant to Section 11.17.

[(3) Application of Section 11.17.  This paragraph applies except if and 

to the extent that any predecessor trust that was a beneficiary of that Benefit Plan 

was a Conduit Trust that provided current distributions only to the primary 

beneficiary.  The trust shall be a Conduit Trust under Section 11.17 if and to the 

extent not otherwise changed pursuant to Section 11.17.]
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[(4) Application of Section 11.17.  This paragraph applies except if and 

to the extent that any predecessor trust that was a beneficiary of that Benefit Plan 

was a Conduit Trust that provided current distributions only to the primary 

beneficiary.  The trust shall be an Age 31 Trust under Section 11.17 if and to the 

extent not otherwise changed pursuant to Section 11.17.]

[(5) Application of Section 11.17.  I have made no special provisions in 

this Agreement for any Benefit Plan, and I realize that not doing so may cause 

Benefit Plans to be distributed to the Life Trust within as few as five (5) years.]

SECTION 7.3 SPECIAL POWER OF APPOINTMENT WHILE LIVING.  The beneficiary, while at least 

<AGE 3> (___) years of age, in the beneficiary’s individual capacity, shall have the continuing 

discretionary power to Appoint all or any part of the income, principal, or both of the trust to or for 

the benefit of any person, but may not increase the authority, if any, to make distributions to or for 

the benefit of the beneficiary, the beneficiary’s estate, the beneficiary’s creditors, or the creditors 

of the beneficiary’s estate; however: (a) if the trust is an electing small business trust under Code 

section 1361(e)(1), the beneficiary may not exercise the power to Appoint in a manner that might 

cause the corporation to violate Code section 1361(b)(1), and (b) subject to subsection (a), a 

beneficiary, who is not incapacitated and has not attained the age stated above, may with the 

trustee’s consent Appoint the trust’s gross income to one or more Charities.  Any Appointment 

under the preceding sentence may be exercised either to effect immediate distribution to the 

appointee or to take effect upon the occurrence of a future event, such as the beneficiary’s death.

SECTION 7.4 TERMINATION AND DISTRIBUTION. The trust shall terminate upon the death of 

the beneficiary; and the trustee shall distribute the remaining assets as the beneficiary Appoints 

among a class or classes as follows:

(a) Such class shall consist of all persons, including the creditors of the 

beneficiary’s estate, with respect to :

(1) all assets that the beneficiary could have distributed for his or her 

own welfare under Section 7.2(a) if the beneficiary is serving as trustee (or has the 

power to appoint himself or herself as trustee) or could have withdrawn 

immediately before the beneficiary’s death, and

(2) that portion of the remaining assets not described in paragraph (1) 

that would be subject to tax under Chapter 13 of the Code, but for the general 
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power granted under this subsection (a) and without regard to any exercise of the 

special power described in subsection (b).

[Delete highlighted language unless we are certain we want to force estate tax inclusion]

(b) If and to the extent subsection (a) does not apply, then such class shall 

consist of all persons, specifically excluding, however, the beneficiary, the beneficiary’s 

estate, the beneficiary’s creditors, and the creditors of the beneficiary’s estate.

To the extent the beneficiary fails to Appoint, the trustee shall allocate the unappointed assets to 

the beneficiary’s then living descendants, per stirpes, or, if no such descendant is then living, to 

the then living descendants, per stirpes, of the beneficiary’s most closely–related ancestor who is 

either me or my descendant and who has one or more descendants then living.  The trustee shall 

add any such share so created for any person for whose primary benefit a separate trust is then 

held pursuant to the provisions of this Article to such trust.  The trustee shall hold any such share 

so created for any other person as a separate trust, pursuant to the provisions of this Article.   

ARTICLE 8
FINAL CONTINGENT DISPOSITION  

SECTION 8.1 APPLICATION.  This Article shall apply to a trust created in this Agreement if all 

persons named or designated as remaindermen of such trust predecease the termination of the 

trust and, as a consequence, there is no person described in this Agreement other than in this 

Article who is entitled to take such trust remainder.  

SECTION 8.2 DIVISION.  This Section is subject to Section 7.2(c) if and to the extent that any 

Fruits of Benefits pass under this Section.  Upon termination of any trust to which this Article 

applies, the trustee shall allocate the remaining assets one-half (1/2) to those persons then living 

who then would be my heirs-at-law, and one-half (1/2) to those persons then living who then would 

be my spouse’s heirs-at-law, had each of us died at that time intestate and not married, under 

then existing laws of descent and distribution of the State of Missouri.  The trustee shall hold each 

such share so created for a person in a separate Life Trust for such person (Article 7).  

ARTICLE 9
THE TRUSTEES  

SECTION 9.1 DESIGNATION OF TRUSTEES.  This Section is subject to the immediately 

following Section.   
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(a) Initial Trustees.  My spouse and I shall be the initial co-trustees of the trusts 

created in this Agreement.  If either of us shall cease to serve as trustee for any reason, 

the other of us shall continue to serve as sole trustee.  

(b) Successor Trustees.  If both my spouse and I shall cease to serve as 

trustee for any reason, the following shall serve, one at a time in the order named:  first 

<TEE1>; then <TEE2>; then <TEE3>.  If all of the individuals named above shall fail or 

cease to serve, then <CORP TEE> shall serve as sole trustee.  

SECTION 9.2 POWERS TO CHANGE TRUSTEES.  This Section describes powers to change the 

trustee and designates the persons to exercise those powers.

(a) Definition of All Powers.  Each reference in subsection (b) to “all powers” 

means all of the following powers:  (1) to remove any trustee or co–trustee then serving, 

with or without cause; (2) to appoint any person(s) (including the person(s) exercising the 

power) to serve as sole trustee or as co–trustees; (3) to change the designation of the 

prospective trustee(s), whether such then existing designation is pursuant to the 

immediately preceding Section or the exercise of a power under this Section, by 

appointing any succession of persons to serve as prospective trustee(s); (4) to bifurcate 

(or otherwise separate) authority and duties; (5) to designate any person(s) to exercise, 

upon any conditions, any of the powers stated in this Section; and (6) to limit or cancel 

any and all of the powers stated in this Section or existing pursuant to the exercise of a 

power stated in this Section.

(b) Persons To Exercise All Powers.  Subject to the limitations provided in this 

subsection (b), and subject to the limitation or cancellation of a power stated in this 

subsection pursuant to subsection (a)(6), the following persons, in the order named, may 

exercise all powers:

(1) I, while living and not incapacitated, may exercise all powers with 

respect to any trust created or to be created in this Agreement, and if I am 

deceased or incapacitated, my spouse, while living and not incapacitated, may 

exercise all powers with respect to any trust created or to be created in this 

Agreement;

[NOTE FOR (2), (3) AND (4):  <AGE 3> IS THE AGE AT WHICH THE 
BENEFICIARY MAY EXERCISE ALL POWERS.  IF THE AGES ARE 
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STAGGERED, AGE 1 IS THE FIRST THRESHOLD AGE AND AGE 2 IS THE 
SECOND THRESHOLD AGE.]

(2) At any time when I am deceased or incapacitated and my spouse 

is deceased or incapacitated and all my then living children have attained <AGE 

3> years of age, my children who are not incapacitated, acting unanimously, may 

exercise all powers with respect to all trusts created or to be created under this 

Agreement, subject to the rights reserved to the primary beneficiary of a Life Trust 

pursuant to paragraph (3); and

(3) The primary beneficiary of each Life Trust, provided the primary 

beneficiary has attained <AGE 3> years of age and is not incapacitated, may 

exercise all powers with respect to such Life Trust and any other trust that may 

come into existence upon termination of such Life Trust.  USE 3 OR 4 BUT NOT 
BOTH

(4) The primary beneficiary of each Life Trust, if the primary beneficiary 

has attained <AGE 3> years of age and is not incapacitated, may exercise all 

powers with respect to such Life Trust.  If the primary beneficiary has attained 

<AGE 1> years of age and is not incapacitated, but not <AGE 3> years of age, the 

primary beneficiary may exercise all powers with respect to “Share A” of such Life 

Trust as set forth below:

(A) If the primary beneficiary has attained <AGE 1> years of age 

but not <AGE 2> years of age when first exercising such powers, then the 

trustee shall set aside as “Share A” one-third (1/3) of such primary 

beneficiary’s trust estate, as then constituted, to be held as described in 

such exercise, and the trustee shall hold the other two-thirds (2/3) of such 

primary beneficiary’s trust estate, as then constituted, as a segregated 

share, hereinafter referred to as “Share B.”  When such primary beneficiary 

attains <AGE 2> years of age, one-half (1/2) of such primary beneficiary’s 

Share B, as then constituted, shall be added to, and become an integral 

part of, such primary beneficiary’s Share A.  When such primary beneficiary 

attains <AGE 3> years of age, such primary beneficiary’s entire Share B, 

as then constituted, shall be added to, and shall become an integral part 

of, such primary beneficiary’s Share A, and from and after such time the 

primary beneficiary shall have all powers over all of such Life Trust.
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(B) If the primary beneficiary has attained <AGE 2> years of age 

but not <AGE 3> years of age when first exercising such powers, then the 

trustee shall set aside as “Share A” two-thirds (2/3) of such primary 

beneficiary’s trust estate, as then constituted, to be held as described in 

such exercise, and the trustee shall hold the other one-third (1/3) of such 

primary beneficiary’s trust estate, as then constituted, as a segregated 

share, hereinafter referred to as “Share B.”  When such primary beneficiary 

attains <AGE 3> years of age, such primary beneficiary’s entire Share B, 

as then constituted, shall be added to, and shall become an integral part 

of, such primary beneficiary’s Share A, and from and after such time the 

primary beneficiary shall have all powers over all of such Life Trust.

Whether or not the primary beneficiary has attained <AGE 3> years of age, 

the primary beneficiary, if not incapacitated, may exercise all powers with respect 

to all of any trust that may come into existence upon termination of such Life Trust.

(c) Trustee Then Serving.  While none of the powers stated in subsection (b) 

is then exercisable with respect to a particular trust, the individual(s) then serving as sole 

trustee or co-trustees of such trust, by unanimous agreement if more than one, shall have 

the continuing discretionary power, to the extent not limited or canceled pursuant to the 

exercise of a power stated in this Section, with respect to the trust of which such 

individual(s) are serving and any trust that may come into existence upon termination of 

such trust: (1) if a corporate trustee is then serving as a co-trustee, to remove the corporate 

co-trustee then serving, with or without cause, but such individual(s) shall be required to 

appoint another corporate trustee to serve as co-trustee; and (2) whether or not a 

corporate trustee is then serving as co-trustee, to change the designation of the 

prospective corporate trustee(s), whether such then existing designation is pursuant to the 

immediately preceding Section or the exercise of a power under this Section.

USE ABOVE SUBSECTION OR BELOW SUBSECTION BUT NOT BOTH

(d) Trustee Then Serving.  While none of the powers stated in subsection (b) 

is then exercisable with respect to a particular trust, the individual(s) then serving as sole 

trustee or co-trustees of such trust, by unanimous agreement if more than one, shall have 

the continuing discretionary power, to the extent not limited or canceled pursuant to the 

exercise of a power stated in this Section, with respect to the trust of which such 

individual(s) are serving and any trust that may come into existence upon termination of 
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such trust:  (1) if a corporate trustee is then serving as a co-trustee, to remove the 

corporate co-trustee then serving, with or without cause, but such individual(s) shall be 

required to appoint another corporate trustee to serve as co-trustee; and (2) whether or 

not a corporate trustee is then serving as co-trustee, to change the designation of the 

prospective trustee(s), by appointing any succession of persons to serve as prospective 

trustee(s) after the individuals named in Section 9.1 (or treated as named in Section 9.1 

by reason of the exercise of a power in subsection (b)).

(e) Beneficiary’s Power to Change Corporate Trustee.  While none of the 

powers stated in subsections (b) and (c) is then exercisable with respect to a particular 

trust, the primary beneficiary (or such beneficiary’s representative under the last sentence 

of Section 11.13), by unanimous agreement if more than one, shall have the continuing 

discretionary power, to the extent not limited or canceled pursuant to the exercise of a 

power stated in this Section, exercisable with respect to such particular trust and any other 

trust that may come into existence upon termination of such particular trust:  (1) for any 

trust for which a corporate trustee is then serving as sole trustee, to remove the corporate 

trustee then serving, with or without cause, but the person(s) exercising the power shall 

be required to appoint another corporate trustee to serve as sole trustee; and (2) for any 

trust for which a corporate trustee is not then serving, to change the designation of the 

prospective corporate trustee, whether such then existing designation is pursuant to the 

immediately preceding Section or the exercise of a power under this Section, by 

designating another corporate trustee.

SECTION 9.13 TRUST PROTECTOR.  For all purposes of this Agreement: 

(a) Definition and Requirements.  “Trust Protector” means a person who has 

been appointed in writing by the then acting trustee, and such appointment has been 

accepted in writing by the person appointed to serve as Trust Protector.  The trustee then 

acting shall designate the initial Trust Protector at such time as the trustee deems 

appropriate, in the trustee’s sole and absolute discretion.  However, in no event may any 

beneficiary of a trust or any related or subordinate party (as defined by Code section 672(c)) 

with respect to any such beneficiary be appointed as Trust Protector of that trust.

(b) Designation of Successor Trust Protector.  Subject to the preceding 

provisions of this Section, the trustee then acting may appoint a successor Trust Protector.
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(c) Majority Rule.  During such time when two or more persons are serving as 

Trust Protectors, any decision of the Trust Protectors shall require the affirmative consent 

of a majority of them.

(d) Powers of Trust Protector.  The Trust Protector may, from time to time, 

notwithstanding any other provision of this Agreement, modify this Agreement, including 

the dispositive, management, administrative and other provisions of all kinds with respect 

to any or all trusts created under this Agreement.  Without limiting the generality of the 

foregoing, the Trust Protector shall have the following powers which may be exercised in 

the sole and absolute discretion of the Trust Protector:

(1) To modify the distributive provisions with respect to any one or more 

beneficiaries or to terminate a trust, in either case to address changes in tax or 

other laws or circumstantial changes that may affect the trust and/or trust 

beneficiaries, including any changes a court may approve under RSMo 

sections 456.4-415 (reformation to correct mistakes), 456.4-416 (modification to 

achieve settlor’s tax objectives), or both;

(2) To exercise the powers described in Section 10.34 to the extent 

described therein;

(3) To amend this Agreement to correct errors or ambiguities that might 

otherwise defeat my intent;

(4) To modify the management or administrative provisions of a trust;

(5) To modify any power of appointment by increasing or decreasing 

the class of appointees and by converting any limited power of appointment to a 

general power of appointment, the exercise of which takes effect at the death of 

the person holding the power, or to similarly change such a general power of 

appointment to a limited power of appointment;

(6) To distribute the principal of any trust created under this Agreement 

in further trust under RSMo section 456.4-419 or any successor statute; and
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(7) To exercise any authority that any other provision of this Agreement 

so provides.

(e) Exercise of Powers.  All powers granted herein: (1) shall be exercised only 

by an instrument that is signed by the Trust Protector and delivered to the trustee; (2) may 

be exercised any number of times without exhausting the power; (3) are personal to the 

Trust Protector, and no person is authorized to execute the power on behalf of an 

individual Trust Protector; and (4) may not be exercised in a manner that directly or 

indirectly authorizes distributions to the Trust Protector, the Trust Protector’s estate or the 

creditors of either or to the natural objects of the Trust Protector’s bounty who are not 

descendants of mine.

(f) Limitation.  The Trust Protector may not exercise any power under this 

Section that would (1) cause the assets of any trust to be included in my gross estate for 

federal estate tax purposes; (2) disqualify any trust from being an qualified subchapter S 

trust from and after an election is made to treat such trust as an qualified subchapter S 

trust; (3) disqualify any trust from being a electing small business trust from and after an 

election is made to treat such trust as an electing small business trust; (4) change a trust’s 

inclusion ratio for federal generation-skipping transfer tax purposes, except for a change 

under subsection (d)(5); (5) exercise a power in a manner that would cause the trust 

assets to no longer be exempt from generation-skipping transfer tax, except for a change 

under subsection (d)(5); (6) violate Section 11.12(a) [marital deduction savings clause 

limitation on trustee’s actions], applied as if the Trust Protector were the trustee, or 

(7) change this subsection.

(g) Release of Powers.  The Trust Protector, acting on the Trust Protector’s 

own behalf and on behalf of all successor Trust Protectors, may at any time irrevocably 

release, renounce, suspend, reduce or modify to a lesser extent any or all powers and 

discretions conferred under this Section.

(h) No Requirement to Act.  The Trust Protector need not consider the 

advisability of exercising a power under this Section until the trustee requests by written 
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instrument delivered to the Trust Protector that the Trust Protector consider exercising the 

powers under this Section.

(i) Liability.  A Trust Protector exercising the powers under this Section is not 

a trustee or any other fiduciary with respect to those powers and shall not have the same 

legal responsibilities as a trustee or any other fiduciary in the exercise of the powers under 

this Section.  The Trust Protector shall not be liable to any person for any action taken or 

omitted under this Section unless and except to the extent that the person asserting 

liability proves, by clear and convincing evidence, that the Trust Protector acted in bad 

faith.  The trust estate shall indemnify and hold harmless the Trust Protector from any and 

all claims, demands, causes of action, costs, and expenses, including attorney fees, in 

connection with the Trust Protector’s actions or omissions, unless the Trust Protector is 

proven liable under the preceding sentence.

(j) Miscellaneous.  Sections 9.5, 9.6, 9.7, 9.8, 9.10, 9.11 and 9.12 shall apply 

to the Trust Protector by substituting the words “Trust Protector” for the word “trustee.”

SECTION 11.1 SPECIAL METHODS OF PAYMENT.  Whenever the trustee is authorized or 

directed by other provisions of this Agreement to distribute principal or income to a beneficiary, 

or to encroach upon the principal for the benefit of a beneficiary, and the trustee determines that 

the beneficiary, because of mental or physical infirmity or other reason, is unable to use such 

distribution in the beneficiary’s own best interests, the trustee, in the trustee’s discretion, may 

make such distribution in any one or more of the following ways:

(a) To the beneficiary directly;

(b) To a legal or natural guardian, conservator, personal custodian, legal 

representative or other similar representative of the beneficiary;

(c) As to any minor beneficiary, to a custodian designated by the trustee under 

the uniform transfers to minors law or other similar statute of any state; or

(d) By expending the same directly for the benefit of the beneficiary for a 

purpose for which the distribution is authorized.

This Section may affect the method of a distribution authorized or directed by other provisions of 

this Agreement, but the propriety, amount and purpose of the distribution shall be determined 

without regard to this Section.  The trustee shall not be responsible for the application of any 
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distribution made pursuant to this Section.  Nothing in this Section shall be deemed to be for the 

benefit of any third party.

SECTION 11.4 CONSIDERATION OF OTHER RESOURCES.  In the exercise of the trustee’s 

discretionary power to distribute income or principal of a trust for the support or welfare of any 

beneficiary, the trustee may consider the other income and financial resources known by the 

trustee to be reasonably available to such beneficiary, including the legal obligation of any other 

person to provide for such beneficiary’s support.  If the beneficiary fails to provide the information 

requested by the trustee, the trustee shall make such assumptions as the trustee deems 

appropriate.  Except as specifically provided in this Agreement to the contrary, the trustee may 

either ignore the existence of such other income and financial resources in making the distribution 

or require the beneficiary to use all or any portion of such other income and financial resources 

as a condition to the distribution.  

SECTION 11.5 NO DISCHARGE OF SUPPORT OBLIGATIONS AND OTHER LIMITATIONS.  
Subsections 2 through 4, inclusive, of RSMo section 456.8-814 shall not apply to any trust created 

in this Agreement.  Notwithstanding that other provisions of this Agreement empower the trustee, 

in the trustee’s discretion, to make distributions of income, principal or both from a trust, except 

as provided in the last sentence of this Section, the following provisions are limitations of the 

powers of the trustee (other than me) and shall not be construed as granting the trustee additional 

powers:

[Delete highlighted language here and at the end unless we are certain we want to force estate 

tax inclusion]

(a) No individual trustee shall have any voice or vote in considering whether to 

make any discretionary distribution of income or principal for such trustee’s own benefit 

unless such distribution pertains to such trustee’s support.  No trustee who is appointed 

by a beneficiary may make any discretionary distribution of income or principal for such 

beneficiary unless either such distribution pertains to such beneficiary’s support or the 

trustee is not a related or subordinate party (as defined in Code section 672(c)) with 

respect to such beneficiary.

(b) No such discretionary power, whether or not subject to standards, 

ascertainable or otherwise, may be exercised to effect a distribution that would discharge 

(in whole or in part) any legal obligation (including a support obligation) of any of the 

following described persons in their individual capacity, specifically excluding me:  (1) any 

person who is then a trustee of the trust that would make the distribution; and (2) any 
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person who is deemed to have the power of a trustee of the trust that would make the 

distribution (and without limiting the generality of the foregoing, an example of such a 

person would be a person who holds a power, then exercisable with respect to the trust 

that would make the distribution, to remove the trustee then serving and appoint the holder 

of such power as the trustee).  

(c) A power the exercise of which is limited or prohibited by subsection (a) or 

subsection (b) may be exercised by a majority of the remaining trustee(s) whose exercise 

of the power is not so limited or prohibited.  If the power of all trustees is so limited or 

prohibited, the trustees(s) may appoint a special trustee (who is otherwise not limited or 

prohibited from exercising the power under subsection (a) or subsection (b)) to exercise 

the power.

This Section shall not apply to limit distributions that any trustee of a nonexempt Life Trust (even 

if the beneficiary) makes for the beneficiary’s welfare. 

SECTION 11.17 SPECIAL RULES FOR BENEFITS.  This Section applies if and to the extent that 

Benefits are or remain payable to a trust; subsection (d) applies if and to the extent that Benefits 

are or remain payable to the Revocable Trust.  If and to the extent the Benefits Trustee so 

provides in a trust record, this Section may apply separately with respect to any separate Benefit 

Plan.

(a) Types of Trusts.

(1) Last One Standing Trust.  If a trust is a “Last One Standing Trust,” 

then, subject to any power to Appoint that applies to that trust or any trust to which 

that trust passes directly or indirectly, the following provisions of this paragraph 

shall apply.  If at any time only one individual is living who is or would be a 

beneficiary of any trust (including any remaindermen described in Article 8 (Final 

Contingent Disposition)) that would hold any Fruits of Benefits, any Fruits of 

Benefits must be distributed to that individual.  If no individual is described in 

Article 8, then, if at any time only one descendant of mine is living, any Fruits of 

Benefits must be distributed to that descendant, or, if no descendant of mine is 

living, to my heirs-at-law determined as if I had died at that time intestate and not 
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married, under then existing laws of descent and distribution of the State of 

Missouri.

(2) Conduit Trust.  If a trust is a “Conduit Trust,” then, subject to any 

power to Appoint that applies to that trust or any trust to which that trust passes 

directly or indirectly, the following provisions of this paragraph shall apply.  Each 

withdrawal from a Benefit Plan will, upon receipt by the trustee, be paid directly to, 

or for the benefit of, one or more Specified Beneficiaries.  A “Specified Beneficiary” 

is any individual to whom a trustee may make any distribution while the primary 

beneficiary is then living.  Payments required under this paragraph shall be made 

first according to the distribution provisions of the relevant Article, then any excess 

to or for the benefit of the primary beneficiary.  If more than one individual is a 

Specified Beneficiary, the first sentence of Section 7.2(c)(1) shall not apply.

(3) Age 31 Trust.  If a trust is an “Age 31 Trust,” then:

(A) If the primary beneficiary has attained twenty-one (21) years 

of age no later than the end of the calendar year of my death, the trust shall 

be subject to the terms of a Conduit Trust and subparagraph (B) shall not 

apply.

(B) Otherwise, all Fruits of Benefits shall be distributed to the 

primary beneficiary no later than the end of the tenth (10th) calendar year 

following the calendar year in which the primary beneficiary attains twenty-

one (21) years of age, and Section 11.1 shall not apply in any manner that 

delays payment to the beneficiary any later than that deadline.  The 

Benefits Trustee may modify this subparagraph or otherwise cause this 

subparagraph not to apply if and to the extent that, before September 30 

of the calendar year following the calendar year of my death, the Benefits 

Trustee so provides.

(4) Trust for Disabled or Chronically Ill Beneficiaries (Special EDBs).  If 

a trust is a “Special EDB Trust,” then, subject to any power to Appoint that applies 
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to that trust or any trust to which that trust passes directly or indirectly, the following 

provisions of this paragraph shall apply.  In a Special EDB Trust, the primary 

beneficiary must be an eligible designated beneficiary described in Code 

section 401(a)(9)(E)(ii)(III) or (IV) (a “special EDB”).  During the beneficiary’s life 

Fruits of Benefits may be distributed only to one or more special EDBs, and the 

limitations of a Last One Standing Trust shall apply when the trust terminates.

(b) Modification Declaration.  The Benefits Trustee may Appoint Fruits of 

Benefits (a “Modification Declaration”) to:

(1) convert a trust from one type of trust described in subsection (a) to 

another type of trust described in subsection (a),

(2) modify the application of the rules described in subsection (a), or

(3) provide that different rules or no rules apply to Benefits.

Except to the extent that an Age 31 Trust or the exercise of a power to Appoint expressly 

restricts the timing of a Modification Declaration, the Benefits Trustee may effectuate a 

Modification Declaration at any time.  I understand that the Modification Declaration may 

cause there not to be a designated beneficiary under the Minimum Distribution Rules and 

may reduce the period over which distributions are required to be made under the 

Minimum Distribution Rules to as few as five (5) or fewer years.  The exercise of the power 

to Appoint shall be among a class consisting of the beneficiaries of the relevant trust and 

may not increase the authority, if any, to make distributions to or for the benefit of the 

Donee, the Donee’s estate, the Donee’s creditors, or the creditors of the Donee’s estate.

(c) Definitions Used in This Section.  As used in this Section:

(1) Benefits.  “Benefits” and “Benefit Plan” are defined in Section 12.2.

(2) Benefits Trustee.  The “Benefits Trustee” is the trustee who is 

authorized to make distributions for welfare under the relevant Article, if and to the 

extent not prohibited by Section 11.5 (No Discharge Of Support Obligations And 

Other Limitations).  If no trustee qualifies as a Benefits Trustee such that one would 
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need to be appointed under Section 11.5 or otherwise so that a Benefits Trustee 

is serving under this Section, the trustee may appoint a Trust Protector 

(Section 9.13) who is hereby authorized to exercise the powers described in this 

subsection instead of the Benefits Trustee.  The Benefits Trustee may release 

authority under any portion of this Section and shall not be liable for so doing.  If 

and to the extent the preceding sentence applies, any remaining trustee (or 

successor trustee who would serve if the Benefits Trust failed to serve) shall 

appoint a Trust Protector who is hereby authorized to exercise the powers 

described in this subsection instead of the Benefits Trustee; and if no co-trustee or 

successor trustee is designated, the person(s) who under Section 9.2 would have 

the authority to fill a vacancy in the trustee shall appoint such a Trust Protector.

(3) Fruits of Benefits.  “Fruits of Benefits” means Benefits and any 

reinvestments of Benefits, to the extent not distributed to the beneficiary.  Any 

distributions to a beneficiary to whom Fruits of Benefits may or must be distributed 

shall be treated as coming first from Fruits of Benefits except if and to the extent 

that the trustee indicates otherwise in a record created on or before the due date 

(including any extensions) for the federal income tax return reporting the 

distribution or, if no such return applies, on or before October 15 of the calendar 

year following the calendar year in which the distribution occurs.

(4) Minimum Distribution Rules.  “Minimum Distribution Rules” means 

Code section 401(a)(9), 408(a)(6), 457(d)(2) or comparable provisions that apply 

to a Benefit Plan.

(d) Benefits Payable to Revocable Trust.  If and to the extent that Benefits are 

or remain payable to the Revocable Trust, Articles 3 and 4 shall not apply to Fruits of 

Benefits.  However, the Benefits Trustee may provide in a Modification Declaration that 

items in Article 3 apply to Fruits of Benefits to the extent that they are properly allocable 

to Fruits of Benefits.
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[Article 3 applies to debts and expenses, and Article 4 is specific bequests; 

see part IV Revocable Trust, Per Stirpes Provision for why this being added]

(e) Payments for the Benefit of a Trust Beneficiary.  With respect to Fruits of 

Benefits, Section 11.1 shall apply in a manner consistent with U.S. Treas. Reg. 

section 1.401(a)(9)-4(f)(3)(iv).  However, the Benefits Trustee may provide in a 

Modification Declaration that the preceding sentence shall not apply.

[Section 11.1 is the facility of payment clause, allowing payments to or for 

the benefit of a beneficiary]

SECTION 12.1 APPOINT.  The exercise by any person (the “Donee” in this Section) of any 

power to “Appoint” in this Agreement shall be subject to this Section.  Subject to the restrictions 

stated in this Section and any other provisions of this Agreement specifically to the contrary, in 

the exercise of such power of appointment the Donee may appoint outright or in trust (including 

continuing the existing trust but with modified terms), may appoint to or for the benefit of one or 

more persons (whether born or unborn on the date of this Agreement) in the restricted group who 

are objects of such power to the complete exclusion of any one or more other persons in such 

group, may create additional powers of appointment that may be exercised in favor of persons 

within or without the restricted group, and generally may appoint in any lawful manner.  

Notwithstanding the foregoing, if a power to Appoint that is not a general power of appointment 

(within the meaning of Code section 2041) is exercised by creating another power of appointment 

which under the applicable local law could be validly exercised so as to postpone the vesting of 

any estate or interest in such property, or suspend the absolute ownership or power of alienation 

of such property, then any trust created by such exercise shall terminate no later than the period 

provided under Section 11.3, determined as if that period had not been extended by the exercise 

of a power to Appoint; however, the limitations of this sentence shall not apply if the exercise 

specifically states an intent to create a general power of appointment or specifically refers to Code 

section 2041(a)(3) in a manner which demonstrates such an intent (this clause is referred to below 

as the “Delaware Tax Trap”).  Except where specifically provided in this Agreement to the 

contrary, any exercise shall affect only the assets remaining in the trust at its termination, if any.  

Except with respect to triggering the Delaware Tax Trap, the power is personal to the Donee, and 

no person is authorized to exercise the power on behalf of the Donee.  Any exercise must 

specifically refer to the power and shall be effected only by a will duly admitted to probate or other 

written instrument.  Any exercise by an instrument other than a will shall be revocable by a 
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subsequent instrument or by will, unless the Donee specifically provides otherwise in the 

instrument.  Each exercise or revocation by an instrument other than a will shall be accomplished 

upon the delivery to the trustee during the Donee’s life of a written instrument of exercise or 

revocation that is dated and signed by the Donee.  So far as possible, the laws of the State of 

Missouri shall govern the validity of any interest created by the exercise of such power of 

appointment. 

SECTION 12.2 BENEFIT PLAN AND BENEFITS.  The term “Benefit Plan” means any qualified 

retirement plan (including a pension, profit sharing, stock bonus or other retirement plan) under 

Code sections 401(a) or 403(b), an individual retirement account or annuity under Code 

section 408 (including 408A), or an eligible deferred compensation plan under Code 

section 457(b).  The term “Benefits” includes any interest in a Benefit Plan and any distributions 

made from a Benefit Plan.  

SECTION 12.12 PRIMARY BENEFICIARY.  The term “primary beneficiary” means:  me, with 

respect to the Revocable Trust while I am living; those persons and the trustees of those trusts 

who or which are entitled to the residuary trust assets, with respect to the Revocable Trust after 

my death; my spouse, with respect to the Marital Trust; and the person referred to as the 

“beneficiary,” with respect to a separate Life Trust. 

SECTION 12.18 SUPPORT.  Distributions for a person’s “support” means distributions for a 

person’s support and maintenance in reasonable comfort, medical care and education (including 

a course of instruction at an elementary school, secondary school, vocational school, art school, 

college, university, and graduate school, as well as private tutoring, internships and apprentice 

work).  Distributions for the support of a beneficiary shall be based upon the standard of living to 

which such beneficiary shall have become accustomed.  If and to the extent the power to distribute 

for support can be exercised to distribute assets to a new trust, the person holding this power 

may exercise it by modifying the existing trust rather than being required to distribute assets to a 

new trust.

SECTION 12.21 WELFARE.  Distributions for a person’s “welfare” means distributions for such 

person’s comfort, welfare and best interests, all as determined in the trustee’s absolute discretion.  

Pursuant to this standard, the trustee is authorized, in the trustee’s absolute discretion, to 

determine that such person’s welfare is enhanced by making a distribution to or for the benefit of 

such person of none, part or all of the trust.  If and to the extent the power to distribute for welfare 

can be exercised to distribute assets to a new trust, the person holding this power may exercise 

it by modifying the existing trust rather than being required to distribute assets to a new trust.     
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SECTION 12.22 WORD USAGE.  Except where otherwise clearly required by the context, these 

rules of construction shall apply.

(a) Individual and Person.  Each reference to “individual” means a natural 

person.  Except as provided in the preceding sentence, each reference to “person” 

includes an individual, corporation, limited liability company, general partnership, limited 

partnership, limited liability partnership (whether general or limited, and whether registered 

or not), trust, estate, unincorporated organization, government or any agency or political 

subdivision thereof, custodian, trustee, executor, administrator, personal representative, 

nominee or other entity in its own or a representative capacity.  For example, each 

reference to “person” in the Article of this Agreement entitled “The Trustees” includes 

individual trustees and corporate trustees.

(b) Other.  The singular or plural number of any word includes the other 

number.  The masculine, feminine or neuter gender of any word includes the other 

genders.  Any form of the word “include” is deemed to be followed by “without limitation.”  

The present tense of any verb includes the future tense. 

SECTION 12.23 HEADINGS AND TABLE OF CONTENTS.  The headings and table of contents in 

this Agreement have been inserted for administrative convenience only and do not constitute 

matter to be construed in interpreting this Agreement. 

SECTION 12.24 REFERENCES.  Each reference in this Agreement to an Article, Section, 

subsection, paragraph, subparagraph, part or sentence refers to such in this Agreement, except 

where specifically designated otherwise.  For example, a reference to Section 1.1(a)(1)(A)(i) 

would mean part (i) of subparagraph (A) of paragraph (1) of subsection (a) of Section 1.1 of Article 

1 of this Agreement.  Similarly, a reference to “subparagraph (A)” would mean that 

subparagraph (A) found in the paragraph that contains the reference. 
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IV. Revocable Trust, Per Stirpes Provision; Other Section 11.17 Additions

This is based on Reg. § 1.401(a)(9)-8(a)(1)(iii)(C), which allows separate account treatment only 
if “there is no discretion as to the extent to which of the separate trusts post-death distributions 
attributable to the employee's interest in the plan are allocated.”

After each allocation, per stirpes, upon the owner’s death add the following language:

Notwithstanding any other provision in this Agreement, neither Section 10.25 nor RSMo 
section 456.8-816(22) shall apply to any Benefits; thus, all Benefits shall be allocated per 
stirpes without regarding to the allocation of any other property.

In the form referenced in this paper, Section 10.25, “Make Distributions in Cash or in Kind,” 
provides:

The trustee is authorized to make all distributions of income and principal, including 
distributions to satisfy any pecuniary or fractional gift made in any Article of this 
Agreement, in cash or in kind, or partly in each, without any requirement to allocate 
equitably the basis of property for income tax purposes, and without any requirement to 
make pro rata distributions of specific assets; provided, however, that any in-kind 
distribution to satisfy a pecuniary gift and any non-pro-rata distribution to satisfy a 
fractional gift shall be valued by the trustee at its fair market value as of the date of 
distribution.  The values placed on such assets and the particular assets selected by the 
trustee for distribution to any particular distributee shall be binding upon all persons 
having an interest in the trust estate.

If the trust agreement does not have such a clause, cross-reference applicable state law.  For 
example, Section 816(22) of the Uniform Trust Code (last updated 9/15/2023, but probably 
unchanged since inception) authorizes a trustee to:

on distribution of trust property or the division or termination of a trust, make distributions 
in divided or undivided interests, allocate particular assets in proportionate or 
disproportionate shares, value the trust property for those purposes, and adjust for 
resulting differences in valuation

Section 11.17(d) is added to prevent Fruits of Benefits from being used to pay debts and 
expenses, although the Benefits Trustee may charge Fruits of Benefits with any expenses 
properly allocable to Fruits of Benefits.  Furthermore, the language from Reg. § 1.401(a)(9)-
8(a)(1)(iii)(C) found at the top of this Part IV Revocable Trust, Per Stirpes Provision requires 
Benefits to be distributed per stirpes without any trustee discretion, so Section 11.17(d) prevents 
the trustee from using Fruits of Benefits to satisfy any specific bequests.

Section 11.17(e) is added to make the facility of payments clause, Section 11.1, consistent with 
Reg. § 1.401(a)(9)-4(f)(3)(iv), “Treatment of payments for the benefit of a trust beneficiary,” 
which provides:25

For purposes of this paragraph (f)(3), a trust beneficiary will be treated as if the 
beneficiary could receive amounts in the trust representing the employee's interest in the 

25 This discussion may also be important for Age 31 trusts.  See fn 3 in part I Explanation of Regulations’ 
View of Trusts.
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plan regardless of whether those amounts could be paid to that beneficiary or for the 
benefit of that beneficiary. Thus, for example, if a trust beneficiary is a minor child of the 
employee, payments that could be made to a custodial account for the benefit of that 
child are treated as amounts that could be received by the child.

Of course, for some clients using the full 10-year period or other stretch is not as important as 
fractional pick-and-choose authority, so this should not be used in those situations.  Further 
language would be needed for Clayton QTIP plans, but this would be fine for disclaimer plans.

Suppose a revocable trust agreement provides for a QTIPable trust and a sprinkle credit shelter 
trust.  To preserve estate tax flexibility, the trust agreement does not have the recommended 
no-discretion language.  If the trustee decides to allocate the IRA to the Marital Trust with 
conduit language for Benefits, the credit shelter trust’s terms must be considered.  If the credit 
shelter trust lacks conduit language, the Marital Trust would not be able to use the Uniform Life 
Table.  To remedy this situation, the Benefits Trustee could add conduit language to the credit 
shelter trust; that way, each trust to which the IRA could be allocated has the same Benefits 
language.  However, if and to the extent the IRA is not payable to the credit shelter trust, the 
conduit language would not affect the credit shelter trust’s accumulation purpose.

Suppose revocable trust provides that child A has Trust A and child B has Trust B, and the trust 
does not have the recommended no-discretion language.  If child A modifies Trust A in a way 
that ruins the 10-year payout, then it also ruins Trust B’s payout.  Child A might not have had 
any malice – child A just spent down the IRA sooner and modified the trust because child A did 
not need to preserve the 10-year payout anymore and did not know about the impact on child B.  
However, if that situation occurs, the Benefits Trustee might make a Modification Declaration to 
preclude such changes.
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V. Conduit Marital Trust

For an explanation, see text accompanying fn 16 in part II Explanation of Retirement Planning 
Default Provisions for Life Trusts for Descendants.

SECTION 6.4 RECEIPT AND ALLOCATION OF DISTRIBUTION FROM BENEFIT PLAN.  See 

Section 11.17 for terms used in this Section.

(a) If and to extent that the Marital Trust is the beneficiary of any Benefit Plan, 

the trustee:

(1) shall withdraw from the Marital Trust’s direct or indirect portion of 

the Benefit Plan the amount required under the Minimum Distribution Rules,

(2) may make additional withdrawals, and

(3) shall administer the Marital Trust as a Conduit Trust, except if and 

to the extent that, no later than before September 30 of the calendar year following 

the calendar year of my death, a Modification Declaration is executed providing 

that the Marital Trust may not or shall not be administered as a Conduit Trust, 

taking into account my desire to use the longest distribution period allowable.

(b) If the Marital Trust’s portion of the income earned by a Benefit Plan for a 

calendar year exceeds the distributions from such Benefit Plan to the Marital Trust, the 

trustee shall, upon the demand of my spouse, withdraw such excess income from the 

Benefit Plan and distribute such excess income directly to my spouse; however, the 

trustee may satisfy that demand, in whole or in part, by distributing principal from assets 

other than the Benefit Plan rather than distributing from the Benefit Plan itself.  This 

subsection is intended to comply with the minimum requirements of Revenue Ruling 2006-

26 to qualify for a marital deduction.
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VI. Family Trust When At Least One Minor Child EDB

Reg. § 1.401(a)(9)-5(f)(2)(i), “General rule,” provides:

Except as otherwise provided in paragraphs (f)(2)(ii) and (iii) of this section and 
§ 1.401(a)(9)-8(a), if an employee has more than one designated beneficiary, then 
paragraph (e)(1) of this section is applied with respect to the oldest of the employee's 
designated beneficiaries.

Reg. § 1.401(a)(9)-5(f)(2)(ii) is discussed below and is the main topic of this part VI Family Trust 
When At Least One Minor Child EDB.  Reg. § 1.401(a)(9)-5(f)(2)(iii), “Applicable multi-
beneficiary trust,” provides:

If an employee's beneficiary is an applicable multi-beneficiary trust described in 
§ 1.401(a)(9)-4(g)(1), then paragraph (e)(3) of this section applies as if the death of the 
employee's eligible designated beneficiary does not occur until the death of the last to 
survive of the trust beneficiaries who are described in § .401(a)(9)-4(g)(1)(ii).

Reg. § 1.401(a)(9)-5(e)(1), “In general,” provides:

Except as provided in paragraph (f) of this section, if an employee's accrued benefit is in 
the form of an individual account under a defined contribution plan, then the entire 
interest of the employee must be distributed by the end of the earliest of the calendar 
years described in paragraph (e)(2), (3), or (4) of this section. However, the preceding 
sentence does not apply if section 401(a)(9)(H) does not apply with respect to the 
employee (for example, if both the employee and the employee's designated beneficiary 
died before January 1, 2020). See §1.401(a)(9)-1(b) for rules relating to the 
section 401(a)(9)(H) effective date.

Reg. § 1.401(a)(9)-5(e)(2), (3), and (4) are referred to below.  Let’s get into the special rule for a 
trust for at least one minor child:

Reg. § 1.401(a)(9)-5(f)(2)(ii), “Special rule for employee's minor child,” provides:

If any of the employee's designated beneficiaries is an eligible designated beneficiary 
because that designated beneficiary is described in § 1.401(a)(9)-4(e)(1)(ii) (relating to 
the child of the employee who has not reached the age of majority at the time of the 
employee's death), then -

(A) Paragraph (e)(2) of this section does not apply;

(B) Paragraph (e)(3) of this section applies as if the death of the employee's eligible 
designated beneficiary does not occur until the death of all of the designated 
beneficiaries who are described in § 1.401(a)(9)-4(e)(1)(ii); and

(C) Paragraph (e)(4) of this section applies as if the attainment of the age of majority of 
the employee's eligible designated beneficiary described in § 1.401(a)(9)-4(e)(1)(ii) 
does not occur until the youngest of those eligible designated beneficiaries reaches 
the age of majority.
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Reg. § 1.401(a)(9)-5(e)(2) is the 10-year outer limit.26  Thus, (A) provides that the 10-year outer 
limit does not apply.  However, the life expectancy of the oldest beneficiary applies under the 
general rule of Reg. § 1.401(a)(9)-5(f)(2)(i).

Reg. § 1.401(a)(9)-5(e)(3) is the 10-year outer limit following the death of an EDB.27  
Reg. § 1.401(a)(9)-4(e)(1)(ii) refers to the owner’s minor child and cross-references the 
definition of “age of majority” as the individual's 21st birthday.28  Thus, (B) provides that the 10-
year outer limit is triggered by death only when all minor children who are beneficiaries have 
died.

Reg. § 1.401(a)(9)-4(e)(4) provides that the 10-year outer limit applies to the owner’s minor child 
after that minor child attains 21.29  Thus, the modification in (C) above means that the 10-year 
outer limit applies after the youngest minor child of the owner attains 21

The IRA distribution period will be 10 years after the youngest minor child-EDB reaches age 21 
or when all minor child-EDBs have died before then.  The oldest countable designated 
beneficiary's life expectancy still applies to determine how quickly distributions need to be made 
before that point.  The preamble comments:

… these regulations retain this requirement for continued annual distributions for up to 
10 years after: (1) the death of an eligible designated beneficiary who was taking life 
expectancy payments; or (2) the attainment of the age of majority (in the case of an 
eligible designated beneficiary who was a minor child of the employee taking life 
expectancy payments).

The first Family Trust is only for descendants.

26 Reg. § 1.401(a)(9)-5(e)(2), “10-year limit for designated beneficiary who is not an eligible designated 
beneficiary,” provides:

If the employee's designated beneficiary is not an eligible designated beneficiary (as determined in 
accordance with § 1.401(a)(9)-4(e)), then the calendar year described in this paragraph (e)(2) is 
the calendar year that includes the tenth anniversary of the date of the employee's death.

27 Reg. § 1.401(a)(9)-5(e)(3), “10-year limit following death of eligible designated beneficiary,” provides:
If the employee's designated beneficiary is an eligible designated beneficiary (as determined in 
accordance with § 1.401(a)(9)-4(e)), then the calendar year described in this paragraph (e)(3) is 
the calendar year that includes the tenth anniversary of the date of the designated beneficiary's 
death.

28 Reg. § 1.401(a)(9)-4(e)(1)(ii) refers to:
A child of the employee (within the meaning of section 152(f)(1)) who has not reached the age of 
majority within the meaning of paragraph (e)(3) of this section.

Code § 152(f)(1) is reproduced in the text accompanying fn 1 in part I Explanation of Regulations’ View of 
Trusts.
Reg. § 1.401(a)(9)-4(e)(3), “Determination of age of majority,” provides, “An individual reaches the age of 
majority on the individual's 21st birthday.”
29 Reg. § 1.401(a)(9)-5(e)(4), “10-year limit after minor child of the employee reaches age of majority,” 
provides:

If the employee's designated beneficiary is an eligible designated beneficiary only because the 
beneficiary is the child of the employee who has not reached the age of majority at the time of the 
employee's death, then the calendar year described in this paragraph (e)(4) is the calendar year 
that includes the tenth anniversary of the date the designated beneficiary reaches the age of 
majority.
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The second Family Trust is when the grantor wants to have a separate trust for each minor child 
and also wants to allow another family member to benefit, but if the owner dies after the 
required beginning date then that other family member should have a life expectancy that 
exceeds 10 years to get any advantage from this situation.

In either case, the beneficiary form must pour into this trust only if a beneficiary qualifies as a 
“minor child.”

ARTICLE 9

FAMILY TRUST FOR DESCENDANTS

SECTION 9.1 DESIGNATION.  Assets to be held as a separate Family Trust pursuant to the 

provisions of this Article shall be held as a separate trust estate with income and principal 

distributed as provided in this Article and shall be designated in substantially the following form:  

my name followed by “Family Trust U/A/D ___/___/____.”   

SECTION 9.2 DISTRIBUTION OF INCOME AND PRINCIPAL.  The trustee may distribute so much 

of the income and principal of the Family Trust as the trustee shall deem appropriate for the 

support and welfare of any one or more of my descendants, taking into account the following:

(a) Any distribution to my descendants may be unequal and shall be charged 

against the trust as a whole and not against the ultimate distributive share of any person; 

and

(b) I intend that the trustee be liberal in providing for the support of any of my 

minor children; for example, the trustee might determine that under such circumstances it 

is appropriate for the trust to do one or more of the following:

(1) Purchase and own a home and allow to live in that home the 

individual (“guardian” in this Section) who is then the guardian of the person for my 

children, along with my children and the rest of the guardian’s family; 

(2) Pay all or part of those expenses that will allow the guardian to 

improve or expand the guardian’s existing home or purchase a larger or more 

appropriate home; and

(3) Pay all or part of those expenses that will allow the guardian, my 

children, and the rest of the guardian’s family who are living in the guardian’s home 

to take vacations (including trips overseas).
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[Note that subsection (b) would cause the life expectancy of the guardian 

or of other members of the guardian’s household to be used.  Consider editing or 

deleting if the oldest member of the guardian’s household has a short life 

expectancy.]

(c) Benefit Plans.  If and to extent that the trust is the beneficiary of (or is 

directly or indirectly a beneficiary of another trust that is a beneficiary of) any Benefit Plan 

(for definitions, see Section 11.17 (Special Rules for Benefits)):

(1) Required Minimum Distributions and Other Distributions.  The 

trustee shall withdraw from the Family Trust’s direct or indirect portion of the 

Benefit Plan the amount required under the Minimum Distribution Rules and may 

make additional withdrawals.  Subsections (a) and (b) shall determine distributions 

to one or more beneficiaries under this subsection except to the extent this 

subsection or Section 11.17 overrides this sentence.  I encourage but do not 

require the Benefits Trustee, within a few months after my death, to consult a tax 

advisor with a working knowledge of the Minimum Distribution Rules regarding any 

actions that may be taken under Section 11.17 to ameliorate the impact of those 

rules.

(2) Application of Section 11.17.  This paragraph applies except if and 

to the extent that any predecessor trust that was a beneficiary of that Benefit Plan 

was a Conduit Trust.  The trust shall be a Last One Standing Trust under 

Section 11.17 if and to the extent not otherwise changed pursuant to 

Section 11.17.

SECTION 9.3 TERMINATION AND DISTRIBUTION.  The Family Trust shall terminate on 

December 31 of the tenth (10th) calendar year following the first calendar year in which all of my 

children, who had not attained twenty-one (21) years of age upon my death, have either attained 

that age or died.  Upon termination the trustee shall allocate the remaining assets to my then 

living descendants, per stirpes.  The trustee shall hold any such share so created for a descendant 

in a separate Life Trust for such descendant (Article 7).  
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[Alternative]

[Note that the life expectancy of the oldest beneficiary must be used.  Consider editing or 
deleting if the oldest member of the guardian’s household has a short life expectancy.]

ARTICLE 9

FAMILY TRUST FOR CHILD AND GRANTOR’S PARENTS

SECTION 9.1 DESIGNATION.  Assets to be held as a separate Family Trust pursuant to the 

provisions of this Article shall be held as a separate trust estate with income and principal 

distributed as provided in this Article and shall be designated in substantially the following form:  

the beneficiary’s name followed by “Family Trust U/A/D ___/___/____.”   

SECTION 9.2 DISTRIBUTION OF INCOME AND PRINCIPAL.  The trustee may distribute so much 

of the income and principal of the Family Trust as the trustee shall deem appropriate for the 

support and welfare of the beneficiary and my those of my parents who are then living.  If and to 

extent that the trust is the beneficiary of (or is directly or indirectly a beneficiary of another trust 

that is a beneficiary of) any Benefit Plan (for definitions, see Section 11.17 (Special Rules for 

Benefits)):

(a) Required Minimum Distributions and Other Distributions.  The trustee shall 

withdraw from the Family Trust’s direct or indirect portion of the Benefit Plan the amount 

required under the Minimum Distribution Rules and may make additional withdrawals.  

Subsections (a) and (b) shall determine distributions to one or more beneficiaries under 

this subsection except to the extent this subsection or Section 11.17 overrides this 

sentence.  I encourage but do not require the Benefits Trustee, within a few months after 

my death, to consult a tax advisor with a working knowledge of the Minimum Distribution 

Rules regarding any actions that may be taken under Section 11.17 to ameliorate the 

impact of those rules.

(b) Application of Section 11.17.  This paragraph applies except if and to the 

extent that any predecessor trust that was a beneficiary of that Benefit Plan was a Conduit 

Trust.  The trust shall be a Last One Standing Trust under Section 11.17 if and to the 

extent not otherwise changed pursuant to Section 11.17.
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SECTION 9.3 TERMINATION AND DISTRIBUTION.  The Family Trust shall terminate on 

December 31 of the tenth (10th) calendar year following the first calendar year in which the 

beneficiary either attains twenty-one (21) years of age or died.  Upon termination due to age, the 

trustee shall hold the remaining assets in a Life Trust (Article 7) for the beneficiary.  Upon 

termination due to death, the trustee shall distribute the remaining assets as the beneficiary 

Appoints among a class or classes as follows:

(a) Such class shall consist of all persons, including the creditors of the 

beneficiary’s estate, with respect to that portion of the remaining assets not described in 

paragraph (1) that would be subject to tax under Chapter 13 of the Code, but for the 

general power granted under this subsection (a) and without regard to any exercise of the 

special power described in subsection (b).

[Delete highlighted language unless we are certain we want to force estate tax inclusion]

(b) If and to the extent subsection (a) does not apply, then such class shall 

consist of all persons, specifically excluding, however, the beneficiary, the beneficiary’s 

estate, the beneficiary’s creditors, and the creditors of the beneficiary’s estate.

To the extent the beneficiary fails to Appoint, the trustee shall allocate the unappointed assets to 

the beneficiary’s then living descendants, per stirpes, or, if no such descendant is then living, to 

the then living descendants, per stirpes, of the beneficiary’s most closely–related ancestor who is 

either me or my descendant and who has one or more descendants then living.  The trustee shall 

add any such share so created for any person for whose primary benefit a separate trust is then 

held pursuant to the provisions of Article 7 to such trust.  The trustee shall hold any such share 

so created for any other person as a separate trust, pursuant to the provisions of Article 7.   
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VII. Clauses to Shift Income Taxation

One might move Section 11.17(c) to Section 11.17(d) (and otherwise renumber Section 11.17) 
and insert a new subsection (c) with one or more of the following:

(a) Without limiting the generality of the Benefits Trustee’s authority under this 

Section, the Benefits Trustee may exercise the Benefits Trustee’s authority under by doing 

any one or more of the following:

(1) Grant of Limited Withdrawal Right.  With respect to one or more 

taxable years, the Benefits Trustee may grant the beneficiary the absolute right to 

withdraw any Benefits (other than Benefits that are nontaxable under Code § 408A 

or comparable provisions) distributed to the trust.  An example of such a withdrawal 

right follows: The beneficiary shall have the right to withdraw all Benefits distributed 

to the trust in each calendar year.  Any Benefits not withdrawn by the beneficiary 

by the end of the calendar year shall be added to principal, if and to the extent they 

do not already constitute principal.  An amount equal to any Benefits distributed to 

the trust but not withdrawn by the beneficiary shall remain subject to withdrawal by 

the beneficiary, and this withdrawal right may be satisfied from the trust’s entire 

principal.  Any distribution to the beneficiary shall come first from (reduce) 

withdrawable assets, and the trustee may not distribute withdrawable assets to 

anyone except the beneficiary.  On January 31 of the succeeding year and on 

January 31 of each subsequent year, any withdrawal right not exercised by the 

beneficiary shall be reduced by the maximum amount that the beneficiary could 

fail to withdraw on such date without such failure constituting a release of a general 

power of appointment under Code section 2514; and, except to the extent that the 

beneficiary’s income tax liability on such Benefits exceeds the Benefits the 

beneficiary withdrew, any withdrawal right remaining after that lapse may be 

exercised only with the corporate trustee’s consent (and the beneficiary may 

appoint a corporate trustee solely for this purpose if no corporate trustee is then 

serving).  The Benefits Trustee may by written instrument delivered to the trustee 
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terminate this withdrawal right, but any termination shall affect only the right to 

withdraw Benefits distributed to the trust after the effective date of the termination.

(2) Conduit Declaration.  If a trust is not a Conduit Trust, the Benefits 

Trustee may nevertheless require that a fixed amount (or amount set by formula) 

of Benefits shall be paid to the primary beneficiary for such taxable years as the 

Benefits Trustee may determine before the trustee exercises any discretion 

regarding distributions under the relevant Article.
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A. BDOT – Hanging Power with Creditor Protection

DRAFTING NOTE:  Trustees are the primary beneficiary’s sister [D] and uncle [E].  Beneficiary 

[A]is schizophrenic but follows her lawyer’s advice and is able to understand the long-term 

benefits to not exercising her withdrawal right.  Traditional and Roth IRAs are significant but less 

than a majority of the assets of the Exempt Life Trust.

Creation of BDOT for
[A] Exempt Life Trust

U/A [B] dated [C]

TO:  [A]

This Instrument is executed as of the first date signed by either of by us, [D] (“[D first 

name]”), and [E] (“[E first name]”), as trustees of the [A] Exempt Life Trust U/A [B] dated [C] (the 

“Exempt Life Trust”) established under that certain trust agreement created by [B] (“[B first 

name]”), as grantor and trustee, on [C], as restated in its entirety on [F], and known as the [B] 

Revocable Trust dated [C] (as restated, “[B first name]’s Trust Agreement”).

WHEREAS, pursuant to Section ____ of [B first name]’s Trust Agreement, we as trustees 

may distribute all or any part of the assets in the Exempt Life Trust for your support, welfare, or 

both (the “Distribution Power”);

WHEREAS, we have determined that it is in your best interest to exercise the Distribution 

Power to allow you to withdraw certain amounts, giving you the right to withdraw those amounts 

for at least one year (the “Crediting Document,” a sample of which is Exhibit A to this Instrument) 

and, under certain conditions, for longer than that;

WHEREAS, the effect of this process is to include in your personal taxable income at least 

the amount provided in the Crediting Document and in the BDOT described below, so that these 

amounts are taxed at your income tax rates instead of the trust’s income tax rate;

WHEREAS, our financial advisor, in projections provided to you over the course of the 

past year, has estimated that this process would provide significant tax benefits to you and your 

family; and

WHEREAS, by this Instrument, we desire to exercise the Distribution Power under the 

conditions hereinafter set forth.
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NOW, THEREFORE, we exercise the Distribution Power to create one or more separate 

accounts within the Exempt Life Trust, which will be referred to as the [A] BDOT U/A/D [C] 

(collectively, the “BDOT”), which will be funded by contributions provided for in the Crediting 

Document(s) and administered in the same manner as the Exempt Life Trust, but in addition to 

any distributions you may receive under the Distribution Power, you shall also have the right to 

withdraw all assets in the BDOT (“withdrawable assets,” subject to lapse or reduction below), 

except that:

1. Starting on January 1, 202__ [second January 1 after the document was signed], 

you may exercise your withdrawal right only with the consent of the nonadverse trustee(s) of the 

Exempt Life Trust, with respect to any portion of the BDOT that has been in the BDOT for more 

than one taxable year (the “Trustee Consent Portion”); and

2. With respect to the Trustee Consent Portion, your withdrawal right may be satisfied 

from any part of the Exempt Life Trust, and every December 31 (starting December 31, 202__) 

[same year] your withdrawal right over the Trustee Consent Portion shall lapse (no longer be 

exercisable) to the extent of five percent (5%) of the fair market value of the Exempt Life Trust as 

of such date.

A “nonadverse” trustee is any person who is not an adverse party under U.S. Treas. Reg. 

§ 20.2041-3(c)(2), and [D first name] is not a nonadverse trustee, so initially only [E first name]’s 

consent is required when [D first name] is serving as co-trustee with [E first name].  If [E first 

name] ceases serving as a trustee and no other trustee who serves as [his/her] successor 

qualifies as a nonadverse trustee, then the person who can change the trustee under 

Section _____ of [B first name]’s Trust Agreement (currently [D first name]) shall promptly upon 

your request appoint a nonadverse trustee with respect to the BDOT for the purpose of giving or 

withholding consent over the Trustee Consent Portion.

Furthermore, any distribution to you from the BDOT shall come first from (in other words, reduce) 

withdrawable assets, and the trustee(s) may not distribute withdrawable assets to anyone except 

you.
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Dated:  [G]
_________________________________________

_
[D], Trustee 

Dated:  [G]
_________________________________________

_
[E], Trustee 
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COUNTY OF _________ )
) ss.

STATE OF MISSOURI )

On this date of [G], before me appeared [D], to me known to be the person 
described in and who executed the foregoing instrument, and acknowledged that [s]he executed 
the same as [his/her] free act and deed in the capacity stated above for the purposes therein 
stated.

Notary Public
My Commission Expires:
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COUNTY OF ____________ )
) ss.

STATE OF ______________ )

On this date of [G], before me appeared [E], to me known to be the person 
described in and who executed the foregoing instrument, and acknowledged that [s]he executed 
the same as [his/her] free act and deed in the capacity stated above for the purposes therein 
stated.

Notary Public
My Commission Expires:
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ACKNOWLEDGEMENT OF RECEIPT

I acknowledge having received this Creation of BDOT for [A] Exempt Life Trust U/A [B] dated [C].

Dated:  ___________     , 202__
_________________________________________

_
[A]
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EXHIBIT A

Crediting Document

TO:  [A]

As of the Effective Date (defined below), we, [D] and [E], as trustees of the [A] Exempt 

Life Trust U/A [B] dated [C] (the “Exempt Life Trust”) established under that certain trust 

agreement created by [B], as grantor and trustee on [C], as restated in its entirety on [F], and 

known as the [B] Revocable Trust dated [C] (as restated, “[B first name]’s Trust Agreement”), are 

executing this Instrument.

WHEREAS, pursuant to a certain Creation of BDOT for [A] Exempt Life Trust U/A/D [C] 

executed as of [G] (the “Creation of BDOT”), we may fund the [A] BDOT U/A/D [C] (the “BDOT”) 

from assets of the Exempt Life Trust in accordance with our distribution powers; 

WHEREAS, the amount funded to the BDOT will be deposited by us into one or more 

separate accounts within the Exempt Life Trust; and

WHEREAS, you may withdraw all or a portion of the BDOT in accordance with the 

provisions of the Creation of BDOT; 

NOW, THEREFORE, pursuant to the Creation of BDOT and our distribution powers under 

the Exempt Life Trust, we are depositing certain assets into the BDOT, which assets have a fair 

market value estimated to be $______, and we hereby notify you that this deposit was made on 

________ ___, 20___ (the “Effective Date”).

Dated:  _______________, 20____
_________________________________________

_
[D], Trustee 

Dated: ________________, 20____
_________________________________________

_
[E], Trustee 
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B. BDOT – Hanging Power with No Creditor Protection

DRAFTING NOTE:  Trustee is the primary beneficiary [A].  Traditional and Roth IRAs are 

significant but less than a majority of the assets of the Exempt Life Trust.

Creation of BDOT for
[A] Exempt Life Trust

U/A [B] dated [C]

TO:  [A]

This Instrument is executed on this day of [E], by [A] (“[A first name]”), as trustee of the 

[A] Exempt Life Trust U/A [B] dated [C] (the “Exempt Life Trust”) established under that certain 

trust agreement created by [B] (“[B first name]”), as grantor and trustee, on [C], as restated in its 

entirety on [D], and known as the [B] Revocable Trust dated [C] (as restated, “[B first name]’s 

Trust Agreement”).

WHEREAS, pursuant to Section _____ of [B first name]’s Trust Agreement, I as trustee 

may distribute all or any part of the assets in the Exempt Life Trust for your support (the 

“Distribution Power”);

WHEREAS, I have determined that it is in your best interest to exercise the Distribution 

Power to allow you to withdraw certain amounts, giving you the right to withdraw those amounts 

for at least one year (the “Crediting Document,” a sample of which is Exhibit A to this Instrument) 

and, under certain conditions, for longer than that;

WHEREAS, the effect of this process is to include in your personal taxable income at least 

the amount provided in the Crediting Document and in the BDOT described below, so that these 

amounts are taxed at your income tax rates instead of the trust’s income tax rate;

WHEREAS, the financial advisor for the Exempt Life Trust, in projections provided to you 

over the course of the past year, has estimated that this process would provide significant tax 

benefits to you and your family; and

WHEREAS, by this Instrument, I desire to exercise the Distribution Power under the 

conditions hereinafter set forth.

NOW, THEREFORE, I exercise the Distribution Power to create one or more separate 

accounts within the Exempt Life Trust, which will be referred to as the [A] BDOT U/A/D [C] 

(collectively, the “BDOT”), which will be funded by contributions provided for in the Crediting 

Document(s) and administered in the same manner as the Exempt Life Trust, but in addition to 

any distributions you may receive under the Distribution Power, you shall also have the right to 

withdraw all assets in the BDOT, except that, starting on January 1, 202__ [second January 1 
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after this document was signed], with respect to any portion of the BDOT that has been in the 

BDOT for more than one taxable year, your withdrawal right over that portion may be satisfied 

from any part of the Exempt Life Trust, and every December 31 (starting December 31, 202__) 

[same year] your withdrawal right over that portion shall lapse (no longer be exercisable) to the 

extent of five percent (5%) of the fair market value of the Exempt Life Trust as of such date.

Furthermore, any distribution to you from the BDOT shall come first from (in other words, reduce) 

withdrawable assets, and the trustee may not distribute withdrawable assets to anyone except 

you.

Dated:  [E]
_________________________________________

_
[A], Trustee

I acknowledge having received this Creation of BDOT for [A] Exempt Life Trust U/A [B] dated [C].

Dated:  [E]
_________________________________________

_
[A], Beneficiary

STATE OF MISSOURI )
) ss.

COUNTY OF _________ )

On this date of [E], before me appeared [A], to me known to be the person 
described in and who executed the foregoing instrument, and acknowledged that [s]he executed 
the same as [his/her] free act and deed in the capacities stated above for the purposes therein 
stated.

Notary Public
My Commission Expires:
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EXHIBIT A

Crediting Document

TO:  [A]

As of the Effective Date (defined below), I, [A], as trustee of the [A] Exempt Life Trust U/A 

[B] dated [C] (the “Exempt Life Trust”) established under that certain trust agreement created by 

[B], as grantor and trustee on [C], as restated in its entirety on [D], and known as the [B] Revocable 

Trust dated [C] (as restated, “[B first name]’s Trust Agreement”), am executing this Instrument.

WHEREAS, pursuant to a certain Creation of BDOT for [A] Exempt Life Trust U/A/D [C] 

executed as of [E] (the “Creation of BDOT”), I as trustee may fund the [A] BDOT U/A/D [C] (the 

“BDOT”) from assets of the Exempt Life Trust in accordance with my distribution powers; 

WHEREAS, the amount funded to the BDOT will be deposited by me into one or more 

separate accounts within the Exempt Life Trust; and

WHEREAS, you may withdraw all or a portion of the BDOT in accordance with the 

provisions of the Creation of BDOT; 

NOW, THEREFORE, pursuant to the Creation of BDOT and my distribution powers under 

the Exempt Life Trust, I am depositing certain assets into the BDOT, which assets have a fair 

market value estimated to be $______, and I hereby notify you that this deposit was made on 

________ ___, 20___ (the “Effective Date”).

Dated:  _______________, 20____
_________________________________________

_
[A], Trustee
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VIII. Beneficiary Designation Form

RETIREMENT ACCOUNT OF JOHN A. DOE
ATTACHMENT TO BENEFICIARY DESIGNATION

Primary Beneficiary.

If I am survived by my spouse, Jane B. Doe, then my entire account shall be paid to my spouse.  
However, if and to the extent my spouse (or the personal representative of my spouse’s estate) 
disclaims an interest in the account, then the disclaimed portion of the account shall be paid to 
the trustee of the John A. Doe Marital Trust created upon my death under the provisions of the 
John A. Doe Revocable Trust Agreement dated _____________, [as amended 
_________________, and] as may be further amended from time to time (the “Revocable 
Trust Agreement”).  If and to the extent that my spouse further disclaims an interest in the account 
in said Marital Trust, the disclaimed portion of the account shall pass to the Contingent Beneficiary 
(see below).

Contingent Beneficiary.

If (a) I am not survived by my spouse, or (b) my spouse survives me and dies without designating 
one or more beneficiaries to receive the full amount of my account, then upon the second to die 
of my spouse and me, my account, or any portion thereof with respect to which a beneficiary has 
not been designated, shall be divided into the following shares:30

1. One (1) equal share for each of my children who is then living.  For purposes of this 
instrument, my children shall mean [children’s names], [and any other child of mine born 
or legally adopted by me after the date of this instrument.]

2. One (1) equal share for each of my said children who is not then living but has one or 
more descendants who is then living.

3. A share established under (2), above, shall be further subdivided among the then living 
descendants of my deceased child, per stirpes.

The share of each living child, and the subshare of each descendant of a deceased child of mine, 
shall be paid to the trustee of the Life Trust for such child or descendant under the Revocable 
Trust Agreement.31

30 IRA custodians often reject this introductory paragraph due to system limitations.  In that case, one might 
instead use:

If I am not survived by my spouse, then my account shall be divided into the following shares:
31 If you want to plan for separate Life Trusts with different payout periods (see text accompanying and 
preceding fn 6 on page 19 of this memo), consider substituting for that sentence:

The share of each living child, and the subshare of each descendant of a deceased child of mine, shall 
be subdivided further into ___ equal subshares, with each further subshare paid to the trustee of a 
separate Life Trust for such child or descendant under the Revocable Trust Agreement.  Nothing in the 
preceding sentence shall be construed as limiting the trustee’s authority to combine trusts, before, 
during, or after those trusts are funded.
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Miscellaneous.

1. If my spouse and I shall die simultaneously or under such circumstances that it cannot be 
determined with reasonable certainty who died first, then it shall be presumed for purposes 
of this designation that I survived my spouse.

2. The Custodian may conclusively rely upon the certification of the trustee(s) under the 
Revocable Trust Agreement as to proper payees under the Contingent Beneficiary portion 
hereof and shall be fully released and discharged from any and all liability for payments in 
reliance upon such certification.

3. Regardless of who is named as beneficiary above, the trustee(s) under the Revocable 
Trust Agreement and the personal representative, administrator, or other duly appointed 
representative of my estate shall be provided with such information regarding my account 
or the beneficiary(ies) of my account as such person(s) may request.

Date: ___________________________
John A. Doe
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IX. Charitable Planning Opportunities

The portion of the primary beneficiary’s Life Trust that holds part or all of the IRAs can be 
converted into a charitable remainder trust (CRT),32 but the financial advisor would need to 
confirm that the IRA custodian would not balk at that.  Here are some key features, using the 
example of a donor advised fund (DAF) being the remainderman:

1. No tax when the IRA is distributed to the CRT

2. All of the CRT’s investment income (including capital gain) is reinvested tax-free

3. The CRT distributes to the primary beneficiary 5% (or perhaps a higher fixed percentage) 
every year

4. The CRT’s distributions to the primary beneficiary are taxed the same as an IRA distribution33

5. On the primary beneficiary’s death, the CRT passes to charity.  The primary beneficiary can 
make a DAF be the charity, and the primary beneficiary can advise the DAF to change the 
charities from time to time.

The CRT’s main disadvantages are:

(a) the primary beneficiary can’t take out any more or any less than the 5% (or perhaps a higher 
fixed percentage) every year

(b) The assets must pass to charity

(c) Increased annual tax preparation fee

the primary beneficiary can direct the CRT to distribute to the DAF, but that would require certain 
documentation that makes this best done infrequently rather than routinely.34

Charities facing obstacles collecting on beneficiary designations should check out the resources 
at ********charitablegiftplanners.org/ira-distribution-resource-center.

32 Mechanically, the Life Trust would be divided, and the primary beneficiary would exercise her power to 
Appoint under Section 7.3 to name the DAF as the irrevocable beneficiary on her death.  The Benefits 
Trustee would then modify the trust using the welfare distribution authority and the resulting decanting 
power to turn it into a CRT.  I practice primarily in states where decanting can be effectuated merely by 
modifying the trust; the responsible attorney needs to see whether applicable state law includes such a 
provision (which is in the Uniform Decanting Act.)
33 This statement is not a complete description of how Code § 664 works, but it’s close enough from the 
viewpoint of explaining it to a client.
34 The CRT would not include a spendthrift clause, so the primary beneficiary can assign to the DAF part 
of her right to receive distributions during her life.  That assignment would cause that portion of the CRT to 
merge into the DAF’s right to receive assets on her death, causing an outright distribution of that portion to 
be made.  the primary beneficiary would obtain a charitable deduction based on the value of her right to 
receive distributions during her life, but that deduction would require an appraisal of that right.
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X. Withdrawal Right Provisions from Uniform Trust Code

SECTION 103. DEFINITIONS. In this [Code]:

(11) “Power of withdrawal” means a presently exercisable general power of appointment other 

than a power: (A) exercisable by a trustee and limited by an ascertainable standard; or 

(B) exercisable by another person only upon consent of the trustee or a person holding an 

adverse interest.

Comment

A “power of withdrawal” (paragraph (11)) is defined as a presently exercisable general power of 
appointment other than a power exercisable by a trustee and limited by an ascertainable 
standard, or a power which is exercisable by another person only upon consent of the trustee or 
a person holding an adverse interest. The exception for a power exercisable by a trustee that is 
limited by an ascertainable standard was added in 2004. For a discussion of this amendment, 
see the comment on the 2004 Amendment to Section 504, which made a related change.

Comment to 2004 Amendment to Section 504

In addition, the definition of "power of withdrawal" in Section 103 is amended to clarify that a 
power of withdrawal does not include a power exercisable by the trustee that is limited by an 
ascertainable standard. The purpose of this amendment is to preclude a claim that the power of 
a trustee-beneficiary to make discretionary distributions for the trustee-beneficiary's own benefit 
results in an enforceable claim of the trustee-beneficiary's creditors to reach the trustee-
beneficiary's interest as provided in Section 505(b). Similar to the amendment to Section 504, 
the amendment to "power of withdrawal" is being made because of concerns that Restatement 
(Third) of Trusts Section 60, comment g, otherwise might allow a beneficiary-trustee's creditors 
to reach the trustee's beneficial interest.

The Code does not specifically address the extent to which a creditor of a trustee/beneficiary 
may reach a beneficial interest of a beneficiary/trustee that is not limited by an ascertainable 
standard.

SECTION 505. CREDITOR’S CLAIM AGAINST SETTLOR.

(a) Whether or not the terms of a trust contain a spendthrift provision, the following rules apply:

(1) During the lifetime of the settlor, the property of a revocable trust is subject to claims of 

the settlor’s creditors.

(2) With respect to an irrevocable trust, a creditor or assignee of the settlor may reach the 

maximum amount that can be distributed to or for the settlor’s benefit. If a trust has more 

than one settlor, the amount the creditor or assignee of a particular settlor may reach may 

not exceed the settlor’s interest in the portion of the trust attributable to that settlor’s 

contribution.

(3) After the death of a settlor, and subject to the settlor’s right to direct the source from which 
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liabilities will be paid, the property of a trust that was revocable at the settlor’s death is 

subject to claims of the settlor’s creditors, costs of administration of the settlor’s estate, 

the expenses of the settlor’s funeral and disposal of remains, and [statutory allowances] 

to a surviving spouse and children to the extent the settlor’s probate estate is inadequate 

to satisfy those claims, costs, expenses, and [allowances].

(b) For purposes of this section:

(1) during the period the power may be exercised, the holder of a power of withdrawal is 

treated in the same manner as the settlor of a revocable trust to the extent of the property 

subject to the power; and

(2) upon the lapse, release, or waiver of the power, the holder is treated as the settlor of the 

trust only to the extent the value of the property affected by the lapse, release, or waiver 

exceeds the greater of the amount specified in Section 2041(b)(2) or 2514(e) of the 

Internal Revenue Code of 1986, or Section 2503(b) of the Internal Revenue Code of 

1986, in each case as in effect on [the effective date of this [Code]] [, or as later amended].

Comment

Subsection (a)(1) states what is now a well accepted conclusion, that a revocable trust is subject 
to the claims of the settlor’s creditors while the settlor is living. See Restatement (Third) of Trusts 
Section 25 cmt. e (Tentative Draft No. 1, approved 1996). Such claims were not allowed at 
common law, however. See Restatement (Second) of Trusts Section 330 cmt. O (1959). 
Because a settlor usually also retains a beneficial interest that a creditor may reach under 
subsection (a)(2), the common law rule, were it retained in this Code, would be of little 
significance. See Restatement (Second) of Trusts Section 156(2) (1959).

Subsection (a)(2), which is based on Restatement (Third) of Trusts Section 58(2) and cmt. e 
(Tentative Draft No. 2, approved 1999), and Restatement (Second) of Trusts Section 156 (1959), 
follows traditional doctrine in providing that a settlor who is also a beneficiary may not use the 
trust as a shield against the settlor’s creditors. The drafters of the Uniform Trust Code concluded 
that traditional doctrine reflects sound policy. Consequently, the drafters rejected the approach 
taken in States like Alaska and Delaware, both of which allow a settlor to retain a beneficial 
interest immune from creditor claims. See Henry J. Lischer, Jr., Domestic Asset Protection 
Trusts: Pallbearers to Liability, 35 Real Prop. Prob. & Tr. J. 479 (2000); John E. Sullivan, III, 
Gutting the Rule Against Self-Settled Trusts: How the Delaware Trust Law Competes with 
Offshore Trusts, 23 Del. J. Corp. L. 423 (1998). Under the Code, whether the trust contains a 
spendthrift provision or not, a creditor of the settlor may reach the maximum amount that the 
trustee could have paid to the settlor-beneficiary. If the trustee has discretion to distribute the 
entire income and principal to the settlor, the effect of this subsection is to place the settlor’s 
creditors in the same position as if the trust had not been created. For the definition of “settlor,” 
see Section 103(15).

This section does not address possible rights against a settlor who was insolvent at the time of 
the trust’s creation or was rendered insolvent by the transfer of property to the trust. This subject 
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is instead left to the State’s law on fraudulent transfers. A transfer to the trust by an insolvent 
settlor might also constitute a voidable preference under federal bankruptcy law.

Subsection (a)(3) recognizes that a revocable trust is usually employed as a will substitute. As 
such, the trust assets, following the death of the settlor, should be subject to the settlor’s debts 
and other charges. However, in accordance with traditional doctrine, the assets of the settlor’s 
probate estate must normally first be exhausted before the assets of the revocable trust can be 
reached. This section does not attempt to address the procedural issues raised by the need first 
to exhaust the decedent’s probate estate before reaching the assets of the revocable trust. Nor 
does this section address the priority of creditor claims or liability of the decedent’s other 
nonprobate assets for the decedent’s debts and other charges. Subsection (a)(3), however, does 
ratify the typical pourover will, revocable trust plan. As long as the rights of the creditor or family 
member claiming a statutory allowance are not impaired, the settlor is free to shift liability from 
the probate estate to the revocable trust. Regarding other issues associated with potential liability 
of nonprobate assets for unpaid claims, see Section 6-102 of the Uniform Probate Code, which 
was added to that Code in 1998.

Subsection (b)(1) treats a power of withdrawal as the equivalent of a power of revocation 
because the two powers are functionally identical. This is also the approach taken in 
Restatement (Third) of Trusts Section 56 cmt. b (Tentative Draft No. 2, approved 1999). If the 
power is unlimited, the property subject to the power will be fully subject to the claims of the 
power holder’s creditors, the same as the power holder’s other assets. If the power holder retains 
the power until death, the property subject to the power may be liable for claims and statutory 
allowances to the extent the power holder’s probate estate is insufficient to satisfy those claims 
and allowances. For powers limited either in time or amount, such as a right to withdraw a 
$10,000 annual exclusion contribution within 30 days, this subsection would limit the creditor to 
the $10,000 contribution and require the creditor to take action prior to the expiration of the 30-
day period.

Upon the lapse, release, or waiver of a power of withdrawal, the property formerly subject to the 
power will normally be subject to the claims of the power holder’s creditors and assignees the 
same as if the power holder were the settlor of a now irrevocable trust. Pursuant to subsection 
(a)(2), a creditor or assignee of the power holder generally may reach the power holder’s entire 
beneficial interest in the trust, whether or not distribution is subject to the trustee’s discretion. 
However, following the lead of Arizona Revised Statutes Section 14-7705(g) and Texas Property 
Code Section 112.035(e), subsection (b)(2) creates an exception for trust property which was 
subject to a Crummey or five and five power. Upon the lapse, release, or waiver of a power of 
withdrawal, the holder is treated as the settlor of the trust only to the extent the value of the 
property subject to the power at the time of the lapse, release, or waiver exceeded the greater 
of the amounts specified in IRC Sections 2041(b)(2) or 2514(e) [greater of 5% or $5,000], or IRC 
Section 2503(b) [$10,000 in 2001].

The Uniform Trust Code does not address creditor issues with respect to property subject to a 
special power of appointment or a testamentary general power of appointment. For creditor rights 
against such interests, see Restatement (Property) Second: Donative Transfers Sections 13.1-
13.7 (1986).
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XI. SECURE Act – Code § 401(a)(9)

Checkpoint

§401 Qualified pension, profit-sharing, and stock bonus plans. 

§ 401 Qualified pension, profit-sharing, and stock bonus plans.

[401(a)](a)  Requirements for qualification.

A trust created or organized in the United States and forming part of a stock bonus, pension, or 

profit-sharing plan of an employer for the exclusive benefit of his employees or their 

beneficiaries shall constitute a qualified trust under this section -

[401(a)(9)](9)  Required distributions.

[401(a)(9)(A)](A)  In general. A trust shall not constitute a qualified trust under this subsection 

unless the plan provides that the entire interest of each employee-

[401(a)(9)(A)(i)](i)  will be distributed to such employee not later than the required beginning 

date, or

[401(a)(9)(A)(ii)](ii)  will be distributed, beginning not later than the required beginning date, 

in accordance with regulations, over the life of such employee or over the lives of such 

employee and a designated beneficiary (or over a period not extending beyond the life 

expectancy of such employee or the life expectancy of such employee and a designated 

beneficiary).

[401(a)(9)(B)](B)  Required distribution where employee dies before entire interest is 

distributed.

[401(a)(9)(B)(i)](i)  Where distributions have begun under subparagraph (A)(ii). A trust shall 

not constitute a qualified trust under this section unless the plan provides that if-

[401(a)(9)(B)(i)(I)](I)  the distribution of the employee's interest has begun in accordance 

with subparagraph (A)(ii), and
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[401(a)(9)(B)(i)(II)](II)  the employee dies before his entire interest has been distributed to 

him,

the remaining portion of such interest will be distributed at least as rapidly as under the 

method of distributions being used under subparagraph (A)(ii) as of the date of his death.

[401(a)(9)(B)(ii)](ii)  5-year rule for other cases. A trust shall not constitute a qualified trust 

under this section unless the plan provides that, if an employee dies before the distribution 

of the employee's interest has begun in accordance with subparagraph (A)(ii), the entire 

interest of the employee will be distributed within 5 years after the death of such employee.

[401(a)(9)(B)(iii)](iii)  Exception to 5-year rule for certain amounts payable over life of 

beneficiary. If-

[401(a)(9)(B)(iii)(I)](I)  any portion of the employee's interest is payable to (or for the benefit 

of) a designated beneficiary,

[401(a)(9)(B)(iii)(II)](II)  such portion will be distributed (in accordance with regulations) over 

the life of such designated beneficiary (or over a period not extending beyond the life 

expectancy of such beneficiary), and

[401(a)(9)(B)(iii)(III)](III)  such distributions begin not later than 1 year after the date of the 

employee's death or such later date as the Secretary may by regulations prescribe,

for purposes of clause (ii), the portion referred to in subclause (I) shall be treated as 

distributed on the date on which such distributions begin.
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[401(a)(9)(B)(iv)](iv)  Special rule for surviving spouse of employee. If the designated 

beneficiary referred to in clause (iii)(I) is the surviving spouse of the employee-

[401(a)(9)(B)(iv)(I)](I)  the date on which the distributions are required to begin under clause 

(iii)(III) shall not be earlier than the date on which the employee would have attained age 

72, and

[401(a)(9)(B)(iv)(II)](II)  if the surviving spouse dies before the distributions to such spouse 

begin, this subparagraph shall be applied as if the surviving spouse were the employee.

[401(a)(9)(C)](C)  Required beginning date. For purposes of this paragraph-

[401(a)(9)(C)(i)](i)  In general. The term "required beginning date" means April 1 of the 

calendar year following the later of-

[401(a)(9)(C)(i)(I)](I)  the calendar year in which the employee attains age 72, or

[401(a)(9)(C)(i)(II)](II)  the calendar year in which the employee retires.

[401(a)(9)(C)(ii)](ii)  Exception. Subclause (II) of clause (i) shall not apply-

[401(a)(9)(C)(ii)(I)](I)  except as provided in section 409(d), in the case of an employee who 

is a 5-percent owner (as defined in section 416) with respect to the plan year ending in the 

calendar year in which the employee attains age 72, or

[401(a)(9)(C)(ii)(II)](II)  for purposes of section 408(a)(6) or (b)(3) .

[401(a)(9)(C)(iii)](iii)  Actuarial adjustment. In the case of an employee to whom clause (i)(II) 

applies who retires in a calendar year after the calendar year in which the employee attains 

age 70 ½, the employee's accrued benefit shall be actuarially increased to take into account 

the period after age 70 ½ in which the employee was not receiving any benefits under the 
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plan.

[401(a)(9)(C)(iv)](iv)  Exception for governmental and church plans. Clauses (ii) and (iii) shall 

not apply in the case of a governmental plan or church plan. For purposes of this clause, the 

term "church plan" means a plan maintained by a church for church employees, and the term 

"church" means any church (as defined in section 3121(w)(3)(A)) or qualified church-

controlled organization (as defined in section 3121(w)(3)(B)).

[401(a)(9)(D)](D)  Life expectancy. For purposes of this paragraph, the life expectancy of an 

employee and the employee's spouse (other than in the case of a life annuity) may be 

redetermined but not more frequently than annually.

[401(a)(9)(E)](E)  Definitions and rules relating to designated beneficiaries. For purposes of 

this paragraph-

[401(a)(9)(E)(i)](i)  Designated beneficiary. The term "designated beneficiary" means any 

individual designated as a beneficiary by the employee.

[401(a)(9)(E)(ii)](ii)  Eligible designated beneficiary. The term "eligible designated 

beneficiary" means, with respect to any employee, any designated beneficiary who is-

[401(a)(9)(E)(ii)(I)](I)  the surviving spouse of the employee,

[401(a)(9)(E)(ii)(II)](II)  subject to clause (iii), a child of the employee who has not reached 

majority (within the meaning of subparagraph (F) ),

[401(a)(9)(E)(ii)(III)](III)  disabled (within the meaning of section 72(m)(7)),

[401(a)(9)(E)(ii)(IV)](IV)  a chronically ill individual (within the meaning of section 
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7702B(c)(2), except that the requirements of subparagraph (A)(i) thereof shall only be 

treated as met if there is a certification that, as of such date, the period of inability described 

in such subparagraph with respect to the individual is an indefinite one which is reasonably 

expected to be lengthy in nature), or

[401(a)(9)(E)(ii)(V)](V)  an individual not described in any of the preceding subclauses who 

is not more than 10 years younger than the employee.

The determination of whether a designated beneficiary is an eligible designated beneficiary 

shall be made as of the date of death of the employee.

[401(a)(9)(E)(iii)](iii)  Special rule for children. Subject to subparagraph (F), an individual 

described in clause (ii)(II) shall cease to be an eligible designated beneficiary as of the date 

the individual reaches majority and any remainder of the portion of the individual's interest 

to which subparagraph (H)(ii) applies shall be distributed within 10 years after such date.

[401(a)(9)(F)](F)  Treatment of payments to children. Under regulations prescribed by the 

Secretary, for purposes of this paragraph, any amount paid to a child shall be treated as if it 

had been paid to the surviving spouse if such amount will become payable to the surviving 

spouse upon such child reaching majority (or other designated event permitted under 

regulations).

[401(a)(9)(G)](G)  Treatment of incidental death benefit distributions. For purposes of this title, 

any distribution required under the incidental death benefit requirements of this subsection 

shall be treated as a distribution required under this paragraph.

[401(a)(9)(H)](H)  Special rules for certain defined contribution plans. In the case of a defined 

contribution plan, if an employee dies before the distribution of the employee's entire interest-
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[401(a)(9)(H)(i)](i)  In general. Except in the case of a beneficiary who is not a designated 

beneficiary, subparagraph (B)(ii)-

[401(a)(9)(H)(i)(I)](I)  shall be applied by substituting "10 years" for "5 years", and

[401(a)(9)(H)(i)(II)](II)  shall apply whether or not distributions of the employee's interests 

have begun in accordance with subparagraph (A).

[401(a)(9)(H)(ii)](ii)  Exception for eligible designated beneficiaries. Subparagraph (B)(iii) 

shall apply only in the case of an eligible designated beneficiary.

[401(a)(9)(H)(iii)](iii)  Rules upon death of eligible designated beneficiary. If an eligible 

designated beneficiary dies before the portion of the employee's interest to which this 

subparagraph applies is entirely distributed, the exception under clause (ii) shall not apply 

to any beneficiary of such eligible designated beneficiary and the remainder of such portion 

shall be distributed within 10 years after the death of such eligible designated beneficiary.

[401(a)(9)(H)(iv)](iv)  Special rule in case of certain trusts for disabled or chronically ill 

beneficiaries. In the case of an applicable multi-beneficiary trust, if under the terms of the 

trust-

[401(a)(9)(H)(iv)(I)](I)  it is to be divided immediately upon the death of the employee into 

separate trusts for each beneficiary, or

[401(a)(9)(H)(iv)(II)](II)  no individual (other than a eligible designated beneficiary described 

in subclause (III) or (IV) of subparagraph (E)(ii)) has any right to the employee's interest in 

the plan until the death of all such eligible designated beneficiaries with respect to the trust,

for purposes of a trust described in subclause (I), clause (ii) shall be applied separately with 

respect to the portion of the employee's interest that is payable to any eligible designated 
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beneficiary described in subclause (III) or (IV) of subparagraph (E)(ii); and, for purposes of 

a trust described in subclause (II), subparagraph (B)(iii) shall apply to the distribution of the 

employee's interest and any beneficiary who is not such an eligible designated beneficiary 

shall be treated as a beneficiary of the eligible designated beneficiary upon the death of such 

eligible designated beneficiary.

[401(a)(9)(H)(v)](v)  Applicable multi-beneficiary trust. For purposes of this subparagraph, 

the term "applicable multi-beneficiary trust" means a trust-

[401(a)(9)(H)(v)(I)](I)  which has more than one beneficiary,

[401(a)(9)(H)(v)(II)](II)  all of the beneficiaries of which are treated as designated 

beneficiaries for purposes of determining the distribution period pursuant to this paragraph, 

and

[401(a)(9)(H)(v)(III)](III)  at least one of the beneficiaries of which is an eligible designated 

beneficiary described in subclause (III) or (IV) of subparagraph (E)(ii).

[401(a)(9)(H)(vi)](vi)  Application to certain eligible retirement plans. For purposes of 

applying the provisions of this subparagraph in determining amounts required to be 

distributed pursuant to this paragraph, all eligible retirement plans (as defined in section 

402(c)(8)(B), other than a defined benefit plan described in clause (iv) or (v) thereof or a 

qualified trust which is a part of a defined benefit plan) shall be treated as a defined 

contribution plan.

[401(a)(9)(I)](I)  Temporary waiver of minimum required distribution.

[401(a)(9)(I)(i)](i)  In general. The requirements of this paragraph shall not apply for calendar 

year 2020 to-

[401(a)(9)(I)(i)(I)](I)  a defined contribution plan which is described in this subsection or in 
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section 403(a) or 403(b),

[401(a)(9)(I)(i)(II)](II)  a defined contribution plan which is an eligible deferred compensation 

plan described in section 457(b) but only if such plan is maintained by an employer 

described in section 457(e)(1)(A), or

[401(a)(9)(I)(i)(III)](III)  an individual retirement plan.

[401(a)(9)(I)(ii)](ii)  Special rule for required beginning dates in 2020. Clause (i) shall apply 

to any distribution which is required to be made in calendar year 2020 by reason of-

[401(a)(9)(I)(ii)(I)](I)  a required beginning date occurring in such calendar year, and

[401(a)(9)(I)(ii)(II)](II)  such distribution not having been made before January 1, 2020.

[401(a)(9)(I)(iii)](iii)  Special rules regarding waiver period. For purposes of this paragraph-

[401(a)(9)(I)(iii)(I)](I)  the required beginning date with respect to any individual shall be 

determined without regard to this subparagraph for purposes of applying this paragraph for 

calendar years after 2020, and

[401(a)(9)(I)(iii)(II)](II)  if clause (ii) of subparagraph (B) applies, the 5-year period described 

in such clause shall be determined without regard to calendar year 2020.
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XII. SECURE Act – Effective dates

— P.L. 116-136, Sec. 2203(a), Div. A, added sbpara. (a)(9)(I), effective as provided in Sec. 
2203(c) of this Act, which provides:

“(c) Effective dates.

“(1) In general. The amendments made by this section shall apply for calendar years beginning 
after December 31, 2019.

“(2) Provisions relating to plan or contract amendments.

“(A) In general. If this paragraph applies to any plan or contract amendment—

“(i) such plan or contract shall not fail to be treated as being operated in accordance with the 
terms of the plan during the period described in subparagraph (B)(ii) solely because the plan 
operates in accordance with this section, and

“(ii) except as provided by the Secretary of the Treasury (or the Secretary's delegate), such plan 
or contract shall not fail to meet the requirements of section 411(d)(6) of the Internal Revenue 
Code of 1986 and section 204(g) of the Employee Retirement Income Security Act of 1974 by 
reason of such amendment.

“(B) Amendments to which paragraph applies.

“(i) In general. This paragraph shall apply to any amendment to any plan or annuity contract 
which—

“(I) is made pursuant to the amendments made by this section, and

“(II) is made on or before the last day of the first plan year beginning on or after January 1, 
2022.

“In the case of a governmental plan, subclause (II) shall be applied by substituting '2024' for 
'2022'.

“(ii) Conditions. This paragraph shall not apply to any amendment unless during the period 
beginning on the effective date of the amendment and ending on December 31, 2020, the plan 
or contract is operated as if such plan or contract amendment were in effect.”

— P.L. 116-94, Sec. 401(a)(1), Div. O, added subpara. (a)(9)(H) P.L. 116-94, Sec. 401(a)(2), 
Div. O, amended subpara. (a)(9)(E), effective as provided in Sec. 401(b), Div. O of this Act, which 
reads as follows: 

“(b) Effective dates. 

“(1) In general. Except as provided in this subsection, the amendments made by this section shall 
apply to distributions with respect to employees who die after December 31, 2019. 
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“(2) Collective bargaining exception. In the case of a plan maintained pursuant to 1 or more 
collective bargaining agreements between employee representatives and 1 or more employers 
ratified before the date of enactment of this Act, the amendments made by this section shall apply 
to distributions with respect to employees who die in calendar 1 years beginning after the earlier 
of— 

“(A) the later of— 

“(i) the date on which the last of such collective bargaining agreements terminates (determined 
without regard to any extension thereof agreed to on or after the date of the enactment of this 
Act), or 

“(ii) December 31, 2019, or 

“(B) December 31, 2021. For purposes of subparagraph (A)(i), any plan amendment made 
pursuant to a collective bargaining agreement relating to the plan which amends the plan solely 
to conform to any requirement added by this section shall not be treated as a termination of such 
collective bargaining agreement. 

“(3) Governmental plans. In the case of a governmental plan (as defined in section 414(d) of the 
Internal Revenue Code of 1986), paragraph (1) shall be applied by substituting “December 31, 20 
2021” for “December 31, 2019”. 

“(4) Exception for certain existing annuity contracts. 

“(A) In general. The amendments made by this section shall not apply to a qualified annuity which 
is a binding annuity contract in effect on the date of enactment of this Act and at all times 
thereafter. 

“(B) Qualified annuity. For purposes of this paragraph, the term “qualified annuity” means, with 
respect to an employee, an annuity— 

“(i) which is a commercial annuity (as defined in section 3405(e)(6) of the Internal Revenue Code 
of 1986); 

“(ii) under which the annuity payments are made over the life of the employee or over the joint 
lives of such employee and a designated beneficiary (or over a period not extending beyond the 
life expectancy of such employee or the joint life expectancy of such employee and a designated 
beneficiary) in accordance with the regulations described in section 401(a)(9)(A)(ii) of such Code 
(as in effect before such amendments) and which meets the other requirements of 
section 401(a)(9) of such Code (as so in effect) with respect to such payments; and 

“(iii) with respect to which— 

“(I) annuity payments to the employee have begun before the date of enactment of this Act, and 
the employee has made an irrevocable election before such date as to the method and amount 
of the annuity payments to the employee or any designated beneficiaries; or 
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“(II) if subclause (I) does not apply, the employee has made an irrevocable election before the 
date of enactment of this Act as to the method and amount of the annuity payments to the 
employee or any designated beneficiaries. 

“(5) Exception for certain beneficiaries. 

“(A) In general. If an employee dies before the effective date, then, in applying the amendments 
made by this section to such employee's designated beneficiary who dies after such date— 

“(i) such amendments shall apply to any beneficiary of such designated beneficiary; and 

“(ii) the designated beneficiary shall be treated as an eligible designated beneficiary for purposes 
of applying section 401(a)(9)(H)(ii) of the Internal Revenue Code of 1986 (as in effect after such 
amendments). 

“(B) Effective date. For purposes of this paragraph, the term “effective date” means the first day 
of the first calendar year to which the amendments made by this section apply to a plan with 
respect to employees dying on or after such date.” 

Prior to amendment, subpara. (a)(9)(E) read as follows: 

“(E) Designated beneficiary. For purposes of this paragraph, the term 'designated beneficiary' 
means any individual designated as a beneficiary by the employee.”
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XIII. Explanation of Law from Preamble to Final Regulations

SUPPLEMENTARY INFORMATION:

[The heading numbering was added by Word when I copied.]

A. Background

This document sets forth amendments to the Income Tax Regulations (26 CFR part 1) under 
section 401(a)(9) of the Internal Revenue Code of 1986 (Code). These regulations address the 
required minimum distribution requirements for plans qualified under section 401(a) and update 
the regulations to reflect the amendments made to section 401(a)(9) by sections 114 and 401 of 
the Setting Every Community Up for Retirement Enhancement Act of 2019 (SECURE Act), 
enacted on December 20, 2019, as Division O of the Further Consolidated Appropriations Act, 
2020, Public Law 116-94, 133 Stat. 2534 (2019) and by various sections of the SECURE 2.0 Act 
of 2022 (SECURE 2.0 Act), enacted on December 29, 2022, as Division T of the Consolidated 
Appropriations Act, 2023, Public Law 117-328, 136 Stat. 4459 (2022).

The rules of section 401(a)(9) are adopted by reference in section 408(a)(6) and (b)(3) for 
individual retirement accounts and individual retirement annuities (collectively, IRAs); section 
403(b)(10) for annuity contracts, custodial accounts, and retirement income accounts described 
in section 403(b) (section 403(b) plans); and section 457(d)(2) for eligible deferred compensation 
plans. The determination of the required minimum distribution is also relevant for purposes of the 
related excise tax under section 4974 and the definition of eligible rollover distribution in section 
402(c). Accordingly, this document also sets forth conforming amendments to the Income Tax 
Regulations (26 CFR part 1) under sections 402(c), 403(b), 408, and 457, and to the Pension 
Excise Tax Regulations (26 CFR part 54) under section 4974.

1. Section 401(a)(9)—Required Minimum Distributions

Section 401(a)(9) provides rules for distributions from a qualified plan during the life of the 
employee in section 401(a)(9)(A) and after the death of the employee in section 401(a)(9)(B). The 
rules set forth a required beginning date for distributions and identify the period over which the 
employee's entire interest must be distributed.

Specifically, section 401(a)(9)(A)(ii) provides that the entire interest of an employee in a qualified 
plan must be distributed, beginning not later than the employee's required beginning date, in 
accordance with regulations, over the life of the employee or over the lives of the employee and 
a designated beneficiary (or over a period not extending beyond the life expectancy of the 
employee and a designated beneficiary). Section 401(a)(9)(B)(i) provides that, if the employee 
dies after distributions have begun, the employee's remaining interest must be distributed at least 
as rapidly as under the distribution method used by the employee as of the date of the employee's 
death (referred to in this preamble as the “at least as rapidly” rule).

Section 401(a)(9)(B)(ii) and (iii) provides that, if the employee dies before required minimum 
distributions have begun, the employee's interest must either be: (1) distributed within 5years after 
the death of the employee; or (2) distributed (in accordance with regulations) over the life or life 
expectancy of the designated beneficiary with the distributions generally beginning not later than 
1 year after the date of the employee's death.
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However, under section 401(a)(9)(B)(iv) (as amended by section 327 of the SECURE 2.0 Act), a 
surviving spouse may elect to: (1) be treated as if the surviving spouse were the employee for 
purposes of section 401(a)(9)(B)(iii)(II); (2) wait until the date the employee would have attained 
the applicable age (as defined in section 401(a)(9)(C)(v)) to begin taking required minimum 
distributions; and (3) have the beneficiaries of the surviving spouse be treated as beneficiaries of 
the employee if the surviving spouse dies before distributions to the spouse begin.

Section 401(a)(9)(C)(i) (as amended by section 114 of the SECURE Act and further amended by 
section 107 of the SECURE 2.0 Act) defines the required beginning date for an employee (other 
than a 5-percent owner or IRA owner) as April 1 of the calendar year following the later of the 
calendar year in which the employee attains the applicable age or the calendar year in which the 
employee retires. Section 401(a)(9)(C)(v)(I) provides that in the case of an individual who attains 
age 72 after December 31, 2022, and age 73 before January 1, 2033, the applicable age is 73. 
Section 401(a)(9)(C)(v)(II) provides that in the case of an individual who attains age 74 after 
December 31, 2032, the applicable age is 75. For a 5-percent owner or an IRA owner, the required 
beginning date is April 1 of the calendar year following the calendar year in which the individual 
attains the applicable age, even if the individual has not retired.

Section 401(a)(9)(C)(iii) provides that certain employees who commence benefits under a defined 
benefit plan after the year in which they attain age 70 1/2 must receive an actuarial increase. 
However, section 401(a)(9)(C)(iv) provides that the actuarial increase requirement does not apply 
for a governmental plan or for a church plan (as defined in section 401(a)(9)(C)(iv)). 

Section 401(a)(9)(D) provides that (except in the case of a life annuity) the life expectancy of an 
employee and the employee's spouse (used to measure the period over which payments must 
be made) may be redetermined, but not more frequently than annually.

Section 401(a)(9)(E)(i) defines the term designated beneficiary as any individual designated as a 
beneficiary by the employee. Section 401(a)(9)(E)(ii) (which was added to the Code as part of 
section 401 of the SECURE Act) defines the term eligible designated beneficiary, with respect to 
any employee, as any designated beneficiary who, as of the date of the employee's death, is: (1) 
the surviving spouse of the employee; (2) a child of the employee who has not reached the age 
of majority (within the meaning of section 401(a)(9)(F)); (3) disabled (within the meaning of section 
72(m)(7)); (4) a chronically ill individual (within the meaning of section 7702B(c)(2), subject to 
certain exceptions); or (5) an individual not described elsewhere in section 401(a)(9)(E)(ii) who is 
not more than 10 years younger than the employee. 

Section 401(a)(9)(E)(iii) provides that, subject to the rule in section 401(a)(9)(F), the treatment of 
an employee's child as an eligible designated beneficiary ends when the child attains the age of 
majority and that any remaining interest must be distributed within 10 years of that date. Section 
401(a)(9)(F) provides that, under regulations, any amount paid to a child is treated as if it had 
been paid to the surviving spouse if it will become payable to the surviving spouse upon that child 
reaching the age of majority (or other designated event permitted under regulations).

Section 401(a)(9)(G) provides that any distribution required to satisfy the incidental death benefit 
requirement of section 401(a) is treated as a required minimum distribution.

Section 401(a)(9)(H) (which was added to the Code as part of section 401 of the SECURE Act) 
provides special rules that generally apply to the distribution of an employee's remaining interest 
in a defined contribution plan after the death of that employee. Specifically, section 401(a)(9)(H)(i) 
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provides that, except in the case of a beneficiary who is not a designated beneficiary, section 
401(a)(9)(B)(ii): (1) is applied by substituting 10 years for 5 years; and (2) applies whether or not 
distributions of the employee's interest have begun in accordance with section 401(a)(9)(A). 
Section 401(a)(9)(H)(ii) provides that section 401(a)(9)(B)(iii) (permitting payments over the life or 
life expectancy of the designated beneficiary as an alternative to the 10-year rule) applies only in 
the case of an eligible designated beneficiary. Section 401(a)(9)(H)(iii) provides that if an eligible 
designated beneficiary dies before that individual's portion of the employee's interest in the plan 
has been entirely distributed, then section 401(a)(9)(H)(ii) does not apply to the beneficiary of the 
eligible designated beneficiary, and the remainder of that portion must be distributed within 10 
years after the death of the eligible designated beneficiary.

Section 401(a)(9)(H)(iv) provides that in the case of an applicable multi-beneficiary trust, if, under 
the terms of the trust, it is to be divided immediately upon the death of the employee into separate 
trusts for each beneficiary, then section 401(a)(9)(H)(ii) is applied separately with respect to the 
portion of the employee's interest that is payable to any disabled or chronically ill eligible 
designated beneficiary. Section 401(a)(9)(H)(iv) (as amended by section 337 of the SECURE 2.0 
Act) also provides that in the case of an applicable multi-beneficiary trust, if, under the terms of 
the trust, no beneficiary (other than an eligible designated beneficiary who is disabled or 
chronically ill) has any right to the employee's interest in the plan until the death of all of those 
disabled or chronically ill eligible designated beneficiaries with respect to the trust, then: (1) 
section 401(a)(9)(B)(iii) (permitting payments over the life expectancy of a beneficiary) will apply 
to the distribution of the employee's interest; and (2) any beneficiary who is not disabled or 
chronically ill will be treated as a beneficiary of the eligible designated beneficiary who is disabled 
or chronically ill upon the death of that eligible designated beneficiary.

Section 401(a)(9)(H)(v) (as amended by section 337 of the SECURE 2.0 Act) defines the term 
applicable multi-beneficiary trust as a trust: (1) that has more than one beneficiary; (2) all of the 
beneficiaries of which are treated as designated beneficiaries for purposes of determining the 
distribution period pursuant to section 401(a)(9); and (3) at least one of the beneficiaries of which 
is an eligible designated beneficiary who is either disabled or chronically ill. Section 
401(a)(9)(H)(v) also provides that, for purposes of that definition, in the case of a trust described 
in section 401(a)(9)(H)(iv)(II), any beneficiary which is an organization described in section 
408(d)(8)(B)(i) is treated as a designated beneficiary. 

Section 401(a)(9)(H)(vi) provides that, for purposes of applying section 401(a)(9)(H), an eligible 
retirement plan defined in section 402(c)(8)(B) (other than a defined benefit plan described in 
section 402(c)(8)(B)(iv) or (v) [1] or a qualified trust that is a part of a defined benefit plan) is treated 
as a defined contribution plan. 

Section 401(a)(9)(J) (which was added to the Code by section 201 of the SECURE 2.0 Act) 
provides that a commercial annuity (within the meaning of section 3405(e)(6)) that is issued in 
connection with any eligible retirement plan (within the meaning of section 402(c)(8)(B), other 
than a defined benefit plan) is not prohibited from making any of the following types of payments: 
(1) annuity payments that increase by a constant percentage, applied not less frequently than 
annually, at a rate that is less than 5 percent per year; (2) certain lump sum payments; [2] (3) an 
amount which is in the nature of a dividend or similar distribution, provided that the issuer of the 
contract determines the amount using reasonable actuarial methods and assumptions, as 
determined in good faith by the issuer of the contract, when calculating the initial annuity payments 
and the issuer's experience with respect to those factors; or (4) a final payment upon death that 
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does not exceed the excess of the total amount of the consideration paid for the annuity payments, 
less the aggregate amount of prior distributions or payments from or under the contract. 

2. Effective Date of SECURE Act Section 401

Generally, under section 401(b)(1) of the SECURE Act, the amendments made by section 401 of 
the SECURE Act to section 401(a)(9)(E) and (H) of the Code apply to distributions with respect 
to employees who die after December 31, 2019.

Section 401(b)(2) of the SECURE Act provides that in the case of a plan maintained pursuant to 
one or more collective bargaining agreements between employee representatives and one or 
more employers ratified before December 20, 2019, the amendments to section 401(a)(9)(E) and 
(H) of the Code apply to distributions with respect to employees who die in calendar years 
beginning after December 31, 2021, or if earlier, the later of: (1) December 31, 2019; and (2) the 
date on which the last of the collective bargaining agreements terminated, without regard to any 
extension agreed to on or after the date of enactment of the SECURE Act (December 20, 2019). 

Section 401(b)(3) of the SECURE Act provides that, in the case of a governmental plan (as 
defined in section 414(d) of the Code), the amendments to section 401(a)(9)(E) and (H) apply to 
distributions with respect to employees who die after December 31, 2021.

Section 401(b)(4) of the SECURE Act provides that the amendments made to section 
401(a)(9)(E) and (H) of the Code do not apply to a qualified annuity that is a binding annuity 
contract in effect on the date of enactment of the SECURE Act (December 20, 2019) and at all 
times thereafter.[3] 

Section 401(b)(5) of the SECURE Act provides that if an employee dies before the effective date 
of section 401(a)(9)(H) of the Code for a plan, then, in applying the amendments made to section 
401(a)(9)(E) and (H) to the employee's designated beneficiary who dies on or after the effective 
date, (1) the amendments apply to any beneficiary of the designated beneficiary, and (2) the 
designated beneficiary is treated as an eligible designated beneficiary for purposes of section 
401(a)(9)(H)(ii).

3. SECURE 2.0 Act Provisions

Prior to amendment by section 107 of the SECURE 2.0 Act, section 401(a)(9)(C) of the Code 
defined the required beginning date by reference to the calendar year in which the employee 
attains age 72. Section 107 of the SECURE 2.0 Act changes the age by reference to which the 
required beginning date is determined from 72 to either 73 or 75 (depending on an employee's 
date of birth). Section 107(e) of the SECURE 2.0 Act provides that the amendments made by 
section 107 of the SECURE 2.0 Act apply to distributions required to be made after December 
31, 2022, with respect to individuals who attain age 72 after that date.
Section 202 of the SECURE 2.0 Act instructs the Secretary of the Treasury (or that person's 
delegate) to make certain amendments to § 1.401(a)(9)-6. Those amendments are: (1) to 
eliminate the requirement that premiums for an individual's qualifying longevity annuity contracts 
(QLACs) be limited to 25-percent of an individual's account balance; (2) to increase the dollar 
limitation on premiums for an individual's QLACs from $125,000 to $200,000 (adjusted for 
inflation); (3) to provide that, in the case of a QLAC purchased with joint and survivor annuity 
benefits for an individual and the individual's spouse, a divorce occurring after the original 
purchase and before the date that the annuity payments commence under the contract will not 
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affect the permissibility of the joint and survivor benefits if certain conditions related to an 
associated qualified domestic relations order (or, if applicable, a divorce or separation agreement) 
are met; and (4) to provide that a QLAC may include a provision under which an employee may 
rescind the purchase of the contract within a period not exceeding 90 days from the date of 
purchase.

Section 204 of the SECURE 2.0 Act instructs the Secretary of the Treasury (or that person's 
delegate) to amend the section 401(a)(9) regulations to provide that if an employee's benefit is in 
the form of an individual account under a defined contribution plan, then the plan may allow the 
employee to elect to have the amount required to be distributed for a calendar year from that 
account to be calculated as the excess of the total required amount for that year over the annuity 
amount for that year. For this purpose, section 204(b)(1) of the SECURE 2.0 Act defines the total 
required amount with respect to a calendar year as the amount that would be required to be 
distributed under § 1.401(a)(9)-5 by including in the balance of that account the value of all annuity 
contracts that were purchased with a portion of that account. Section 204(b)(2) of the SECURE 
2.0 Act defines the annuity amount with respect to a calendar year as the total amount distributed 
in that year from all annuity contracts purchased with a portion of the employee's account under 
the plan. Section 204(c) of the SECURE 2.0 Act instructs the Secretary of the Treasury (or that 
person's delegate) to make conforming amendments to the regulations that apply to individual 
retirement plans (as defined in section 7701(a)(37) of the Code), section 403(b) plans, and section 
457(b) eligible deferred compensation plans.

Section 325 of the SECURE 2.0 Act amended section 402A of the Code (relating to designated 
Roth accounts) to add a new paragraph (d)(5) providing that the rules requiring minimum 
distributions to be paid during the employee's lifetime do not apply to a designated Roth account. 
Section 325(b)(1) of the SECURE 2.0 Act provides that this amendment applies to taxable years 
beginning after December 31, 2023. However, section 325(b)(2) of the SECURE 2.0 Act provides 
that the amendment does not apply to a required minimum distribution for a year beginning before 
January 1, 2024, that is permitted to be paid by April 1, 2024.

4. Section 402(c)—Rollovers

Section 402(c) of the Code provides rules related to the rollover of a distribution from a qualified 
plan to another eligible retirement plan. Prior to being amended by section 641 of the Economic 
Growth and Tax Relief Reconciliation Act of 2001, Public Law 107-16, 115 Stat. 38 (2001) 
(EGTRRA), section 402(c)(2) of the Code limited the portion of a distribution that could be rolled 
over to the amount that would have been includible in income in the absence of the rollover. 
Section 641 of EGTRRA and section 411(q) of the Job Creation and Worker Assistance Act of 
2002, Public Law 107-147, 116 Stat. 21 (2002), expanded the rollover rules to permit a rollover 
to an IRA of the portion of the distribution that would have been excluded from gross income in 
the absence of the rollover (that is, the portion of the amount distributed that consists of the 
employee's investment in the contract). In addition, that portion may be transferred in a direct 
trustee-to-trustee transfer to a qualified trust or to an annuity contract described in section 403(b) 
of the Code, but only if the trust or annuity contract separately accounts for the amount that 
consists of the employee's investment in the contract. If only a portion of an eligible rollover 
distribution is rolled over or transferred, then the amount rolled over or transferred is treated as 
consisting first of the portion of the distribution that is not allocable to the employee's investment 
in the contract.



- 99 - 7521034

Under section 402(c), any amount distributed from a qualified plan generally will be excluded from 
income if it is transferred to an eligible retirement plan no later than the 60th day following the day 
the distribution is received. Section 402(c)(3)(B) was added to the Code by section 644 of 
EGTRRA to provide that the Secretary may waive the 60-day rollover requirement in certain 
circumstances. Section 402(c)(3)(C) was added to the Code by section 13613 of the Tax Cuts 
and Jobs Act, Public Law 115-97, 131 Stat. 2054 (2017) (TCJA), to provide an extended rollover 
deadline for qualified plan loan offset (QPLO) amounts.[4] Specifically, the deadline for rollover of 
any portion of a QPLO amount is extended so that it ends no earlier than the distributee's tax filing 
due date (including extensions) for the taxable year in which the offset occurs. 

Subject to certain exclusions, section 402(c)(4) provides that an eligible rollover distribution 
means any distribution to an employee of all or any portion of the balance to the credit of the 
employee in a qualified plan. Section 402(c)(4)(A) excludes from the definition of an eligible 
rollover distribution any distribution that is one of a series of substantially equal periodic payments 
payable for the life (or life expectancy) of the employee (or the employee and the employee's 
designated beneficiary), or for a specified period of 10 years or more. Section 402(c)(4)(B) 
provides that any distribution that is required under section 401(a)(9) is excluded from the 
definition of an eligible rollover distribution. Section 402(c)(4)(C), which was added to the Code 
by section 636(b)(1) of EGTRRA, excludes hardship distributions from the definition of an eligible 
rollover distribution.

Prior to being amended by section 641 of EGTRRA, section 402(c)(8)(B) of the Code provided 
that the only type of eligible retirement plan permitted to receive a rollover from a qualified plan 
was another qualified plan or an IRA. Section 641 of EGTRRA amended section 402(c)(8)(B) of 
the Code to expand the list of retirement plans eligible to receive rollovers to include an annuity 
contract described in section 403(b), and an eligible deferred compensation plan described in 
section 457(b) that is maintained by an eligible employer described in section 457(e)(1)(A). 
Section 617(c) of EGTRRA amended section 402(c)(8)(B) of the Code to provide that if any 
portion of an eligible rollover distribution is attributable to distributions from a designated Roth 
account (as defined in section 402A), that portion may be rolled over only to another designated 
Roth account or a Roth IRA (as described in section 408A). Section 641 of EGTRRA also added 
section 402(c)(10) to the Code to provide that an eligible deferred compensation plan described 
in section 457(b) maintained by an eligible employer described in section 457(e)(1)(A) may accept 
rollovers from a different type of eligible retirement plan only if it separately accounts for the 
amounts rolled into the plan.

Section 402(c)(9) provides that, if any distribution attributable to an employee is paid to the spouse 
of the employee after the employee's death, then section 402(c) applies to that distribution in the 
same manner as if the spouse were the employee. At the time section 402(c)(9) was enacted, a 
surviving spouse was permitted to roll over an eligible rollover distribution only to an IRA. 
However, section 641 of EGTRRA amended section 402(c)(9) of the Code to expand the type of 
eligible retirement plan permitted to receive a spousal rollover to include not just an IRA, but also 
any other eligible retirement plan.

Section 402(c)(11) was added to the Code by section 829 of the Pension Protection Act of 2006, 
Public Law 109-280, 120 Stat. 780 (2006) (PPA), to provide that an individual who is not the 
surviving spouse of the employee and who is a designated beneficiary (as defined by section 
401(a)(9)(E) of the Code) may elect to have any portion of a distribution made in the form of a 
direct trustee-to-trustee transfer to an IRA established for the purpose of receiving that 
distribution. If a direct trustee-to-trustee transfer is made pursuant to section 402(c)(11), then the 
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required minimum distribution rules applicable to distributions after the employee's death in 
section 401(a)(9)(B) (other than section 401(a)(9)(B)(iv)) will apply to the IRA. Section 
402(c)(11)(B) provides that the Secretary may prescribe rules under which a trust for the benefit 
of one or more designated beneficiaries may be treated as a designated beneficiary for purposes 
of section 402(c)(11).

The rollover rules of section 402(c) also apply to a distribution from a section 403(a) qualified 
annuity plan, a section 403(b) plan, and an eligible deferred compensation plan described in 
section 457(b) maintained by an eligible employer described in section 457(e)(1)(A). See sections 
403(a)(4)(B), 403(b)(8)(B), and 457(e)(16)(B), respectively.

5. Sections 403(a), 403(b), 408, and 457—Other Arrangements Subject 
to Section 401(a)(9)

Under section 403(a)(1), a qualified annuity plan under section 403(a) must meet the 
requirements of section 404(a)(2) (which provides that an annuity plan must satisfy the required 
minimum distribution rules under section 401(a)(9)). Sections 403(b)(10), 408(a)(6), and 
408(b)(3) provide that a section 403(b) plan, an individual retirement account, and an individual 
retirement annuity, respectively, must satisfy rules similar to the requirements of section 401(a)(9) 
and the incidental death benefit requirements of section 401(a). Under section 457(b)(5) and 
(d)(2), a plan is an eligible deferred compensation plan described in section 457(b) only if it 
satisfies the minimum distribution requirements of section 401(a)(9).

6. Section 4974—Excise Tax on Failure To Satisfy Section 401(a)(9)

Section 4974(a) (as amended by section 302(a) of the SECURE 2.0 Act) provides that if the 
amount distributed during the taxable year of a payee under any qualified retirement plan (as 
defined in section 4974(c)) or any eligible deferred compensation plan (as defined in section 
457(b)) is less than that taxable year's minimum required distribution (as defined in section 
4974(b)), then an excise tax is imposed on the payee equal to 25 percent of the amount by which 
the minimum required distribution for the taxable year exceeds the amount actually distributed in 
that taxable year.

Section 4974(d) provides that if the taxpayer establishes to the satisfaction of the Secretary that 
the failure to distribute the entire amount required in a taxable year was due to reasonable error 
and reasonable steps are being taken to remedy that shortfall, then the Secretary may waive the 
excise tax imposed in section 4974(a) for that taxable year.

Section 4974(e) (as added to the Code by section 302(b) of the SECURE 2.0 Act) provides that 
in the case of a taxpayer who, by the last day of the correction window: (1) receives a distribution 
from the qualified retirement plan or eligible deferred compensation plan of the amount by which 
the required minimum distribution exceeds the actual amount distributed during the calendar year 
from that plan (the shortfall); and (2) submits a return reflecting that tax (as modified by section 
4974(e)), then the tax imposed under section 4974(a) is 10 percent of the shortfall (in lieu of 25 
percent). For this purpose, the correction window ends on the earliest of: (1) the date a notice of 
deficiency under section 6212 with respect to the tax imposed by section 4974(a) is mailed; (2) 
the date on which the tax imposed by section 4974(a) is assessed; or (3) the last day of the 
second taxable year that begins after the end of the taxable year in which the tax under section 
4974(a) is imposed. 
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7. Good Faith Compliance Standard for Governmental Plans

Section 823 of PPA provides that a governmental plan (as defined in section 414(d) of the Code) 
is treated as having complied with section 401(a)(9) if the plan complies with a reasonable, good 
faith interpretation of section 401(a)(9).

8. 2002 Final Regulations and Other Published Guidance

Final regulations relating to required minimum distributions from a qualified plan, an IRA, and a 
section 403(b) plan have been subject to a series of amendments and additions since they were 
published in the Federal Register on April 17, 2002 (67 FR 18834) (referred to in this preamble 
as the “2002 final regulations”). Final regulations relating to required minimum distributions from 
defined benefit plans and annuity contracts were published in the Federal Register on June 15, 
2004 (69 FR 63288) (referred to in this preamble as the “2004 final regulations”). Final regulations 
published in the Federal Register on September 8, 2009 (74 FR 45993) updated the rules to 
permit a governmental plan to comply with the required minimum distribution rules using a 
reasonable, good faith interpretation of section 401(a)(9). Final regulations relating to qualifying 
longevity annuity contracts were published in the Federal Register on July 2, 2014 (79 FR 
37633). Final regulations published in the Federal Register on November 12, 2020 (85 FR 
72472) updated the life expectancy and distribution period tables for distribution calendar years 
that begin on or after January 1, 2022. 

Final regulations relating to section 402(c) and eligible rollover distributions were published in the 
Federal Register on September 22, 1995 (60 FR 49199). Since those regulations were issued, 
section 402(c) has been amended several times, and guidance related to those amendments has 
generally been issued in the Internal Revenue Bulletin rather than through the issuance of new 
regulations. For example, Notice 2007-7, 2007-1 CB 395, provided guidance related to the 
amendments to section 402(c) made by PPA. However, final regulations related to the extended 
period of time to roll over a QPLO amount under section 402(c)(3)(C) were published in the 
Federal Register on January 6, 2021 (86 FR 464). See § 1.402(c)-3. 

9. Proposed Regulations and Enactment of SECURE 2.0 Act

Proposed regulations under section 401(a)(9) and related statutory provisions were published in 
the Federal Register on February 24, 2022 (87 FR 10504).[5] Comments were received on the 
proposed regulations, and a public hearing was held on June 15, 2022. After the close of the 
comment period, the SECURE 2.0 Act, which affected many of the provisions included in the 
proposed regulations was enacted. 

After consideration of the comments and taking into account the enactment of the SECURE 2.0 
Act, the proposed regulations are adopted by this Treasury decision with certain changes 
described in the section of this preamble entitled “Summary of Comments and Explanation of 
Revisions.” Some of the rules in these final regulations that reflect provisions of the SECURE 2.0 
Act are a clear application of statutory language for which it is unnecessary to solicit comments 
(see 5 U.S.C. 553(b)). Other rules in these final regulations are the logical outgrowth of rules in 
the proposed regulations that take into account both the comments received on those proposed 
rules and the subsequent enactment of the SECURE 2.0 Act. A notice of proposed rulemaking 
(REG-103529-23) in the Proposed Rules section of this issue of the Federal Register sets forth 
proposed rules that reflect other provisions of the SECURE 2.0 Act relating to section 401(a)(9) 
of the Code. 
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B. Summary of Comments and Explanation of Revisions

These regulations update several existing regulations under sections 401(a)(9), 402(c), 403(b), 
457, and 4974 to reflect statutory amendments that have been made since those regulations were 
last issued and to clarify certain issues that have been raised in public comments and private 
letter ruling requests. These regulations also replace the question-and-answer format of the 
existing regulations under sections 401(a)(9), 402(c), 408, and 4974 with a standard format. Rules 
under the 2002 final regulations and the 2004 final regulations that were proposed to be retained 
in the updated regulations generally were not discussed in the Explanation of Provisions that 
accompanied the proposed regulations. Similarly, rules under the proposed regulations that are 
included in these final regulations without change generally are not discussed in this Summary of 
Comments and Explanation of Revisions.
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XIV. Uniform Lifetime Table (on or after January 1, 2022)

Age of 
employee Distribution period
72 27.4
73 26.5
74 25.5
75 24.6
76 23.7
77 22.9
78 22.0
79 21.1
80 20.2
81 19.4
82 18.5
83 17.7
84 16.8
85 16.0
86 15.2
87 14.4
88 13.7
89 12.9
90 12.2
91 11.5
92 10.8
93 10.1
94 9.5
95 8.9
96 8.4
97 7.8
98 7.3
99 6.8
100 6.4
101 6.0
102 5.6
103 5.2
104 4.9
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Age of 
employee Distribution period
105 4.6
106 4.3
107 4.1
108 3.9
109 3.7
110 3.5
111 3.4
112 3.3
113 3.1
114 3.0
115 2.9
116 2.8
117 2.7
118 2.5
119 2.3
120+ 2.0

Distribution calendar years (as defined in § 1.401(a)(9)-5, Q&A-1(b)), beginning on or after 
January 1, 2022
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XV.Single Life Table (on or after January 1, 2022)

Age
Life 

expectancy
0 84.6
1 83.7
2 82.8
3 81.8
4 80.8
5 79.8
6 78.8
7 77.9
8 76.9
9 75.9
10 74.9
11 73.9
12 72.9
13 71.9
14 70.9
15 69.9
16 69.0
17 68.0
18 67.0
19 66.0
20 65.0
21 64.1
22 63.1
23 62.1
24 61.1
25 60.2
26 59.2
27 58.2
28 57.3
29 56.3
30 55.3
31 54.4
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Age
Life 

expectancy
32 53.4
33 52.5
34 51.5
35 50.5
36 49.6
37 48.6
38 47.7
39 46.7
40 45.7
41 44.8
42 43.8
43 42.9
44 41.9
45 41.0
46 40.0
47 39.0
48 38.1
49 37.1
50 36.2
51 35.3
52 34.3
53 33.4
54 32.5
55 31.6
56 30.6
57 29.8
58 28.9
59 28.0
60 27.1
61 26.2
62 25.4
63 24.5
64 23.7
65 22.9
66 22.0
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Age
Life 

expectancy
67 21.2
68 20.4
69 19.6
70 18.8
71 18.0
72 17.2
73 16.4
74 15.6
75 14.8
76 14.1
77 13.3
78 12.6
79 11.9
80 11.2
81 10.5
82 9.9
83 9.3
84 8.7
85 8.1
86 7.6
87 7.1
88 6.6
89 6.1
90 5.7
91 5.3
92 4.9
93 4.6
94 4.3
95 4.0
96 3.7
97 3.4
98 3.2
99 3.0
100 2.8
101 2.6
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Age
Life 

expectancy
102 2.5
103 2.3
104 2.2
105 2.1
106 2.1
107 2.1
108 2.0
109 2.0
110 2.0
111 2.0
112 2.0
113 1.9
114 1.9
115 1.8
116 1.8
117 1.6
118 1.4
119 1.1
120+ 1.0

Distribution calendar years (as defined in § 1.401(a)(9)-5, Q&A-1(b)), beginning on or after 
January 1, 2022
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XVI. Comparison of Final Regulations to Proposed Regulations

Final regulations

Par. 2. For each section set forth below, revise the section by removing the text that appears in 
the column labeled “Remove” and replacing it with the text that appears in the column labeled 
“Insert”: 

Regulation section Remove Insert
§ 1.72(p)-1, Q&A-12 “§ 1.402(c)-2, Q&A-4(d)” “§ 1.402(c)-2(c)(3)”.
§ 1.72(p)-1, Q&A-
13(a)(2) “§ 1.402(c)-2, Q&A-9(b)” “§ 1.402(c)-2(g)(3)(i)”.

§ 1.72(p)-1, Q&A-13(b) “§ 1.402(c)-2, Q&A-9(c), Example 6” “Example 6 in § 1.402(c)-
2(g)(5)(vi)”.

§ 1.401(a)(31)-1, Q&A-
1(a)

“§ 1.402(c)-2, Q&A-3 through Q&A-
10 and Q&A-14” “§ 1.402(c)-2”.

§ 1.401(a)(31)-1, Q&A-
1(a) “§ 1.402(c)-2, Q&A-2” “§ 1.402(c)-2(a)(1)(iii)”.

§ 1.401(a)(31)-1, Q&A-
1(a)

“§ 1.402(c)-2, Q&A-3 through Q&A-
10 and Q&A-14” “§ 1.402(c)-2”.

§ 1.401(a)(31)-1, Q&A-
14(b)(1) “§ 1.402-2(c)-2, Q&A-1” “§ 1.402(c)-2(a)”.

§ 1.401(a)(31)-1, Q&A-
14(b)(1) “§ 1.402(c)-2, Q&A-9” “§ 1.402(c)-2(g)”.

§ 1.401(a)(31)-1, Q&A-
14(b)(2) “§ 1.402(c)-2, Q&A-1” “§ 1.402(c)-2(a)”.

§ 1.401(a)(31)-1, Q&A-
16 “§ 1.402(c)-2(b), Q&A-9” “§ 1.402(c)-2(g)”.

§ 1.401(a)(31)-1, Q&A-
17 “§ 1.402(c)-2), Q&A-10” “§ 1.402(c)-2(h))”.

§ 1.401(a)(31)-1, Q&A-
17 “Section 1.402(c)-2, Q&A-10” “Section 1.402(c)-2(h)”.

§ 1.401(a)(31)-1, Q&A-
18(a) “§ 1.402(c)-2, Q&A-15” “§ 1.402(c)-2(k)(2)”.

§ 1.401(k)-2(b)(2)(vi) “§ 1.402(c)-2, A-4” “§ 1.402(c)-2(c)(3)”.
§ 1.401(k)-
2(b)(2)(vii)(C) “§ 1.401(a)(9)-5, A-9(b)” “§§ 1.401(a)(9)-5(g)(2)(ii) and 

1.402(c)-2(c)(3)”.
§ 1.401(k)-4(e)(1) “§ 1.402(c)-2, Q&A-1(a)” “§ 1.402(c)-2(a)”.
§ 1.401(m)-
2(b)(2)(vi)(A) “§ 1.402(c)-2, A-4” “§ 1.402(c)-2(c)(3)”.

§ 1.401(m)-2(b)(3)(iii) “§ 1.401(a)(9)-5, A-9(b)” “§§ 1.401(a)(9)-5(g)(2)(ii) and 
1.402(c)-2(c)(3)”.

§ 1.402(a)-1(a)(2) “1.401(a)(9)-6, Q&A-4” “1.401(a)(9)-6(d)”.
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Regulation section Remove Insert
§ 1.402A-1, Q&A-11 “A-4 of § 1.402(c)-2” “§ 1.402(c)-2(c)(3)”.
§ 1.402A-1, Q&A-14 “§ 1.402(c)-2, A-10(a)” “§ 1.402(c)-2(h)”.
§ 1.408A-4, Q&A 
14(b)(3) “§ 1.401(a)(9)-6, Q&A-12” “§ 1.401(a)(9)-6(m)(2)”.

§ 1.408A-4, Q&A 
14(b)(3)(iii)

“§ 1.401(a)(9)-6, Q&A-12(c)(1) and 
(c)(2)” “§ 1.401(a)(9)-6(m)(3)”.

§ 1.408A-6, Q&A-14(d) “A-3 of § 1.401(a)(9)-5” “§ 1.401(a)(9)-5(b)(4)”.
§ 1.408A-6, Q&A-14(d) “A-12 of § 1.408-8” “§ 1.408-8(h)”.
§ 1.408A-6, Q&A-14(d) “A-17 of § 1.401(a)(9)-6” “§ 1.401(a)(9)-6(q)”.
§ 1.409A-2(b)(2)(ii)(B)( 
5)

“§ 1.401(a)(9)-6, Q&A-14(a)(1) or 
(2)” “§ 1.401(a)(9)-6(o)(1)(i) or (ii)”.

§ 1.411(b)(5)-1(d)(4)(iii) “§ 1.401(a)(9)-6, A-14(b)” “§ 1.401(a)(9)-6(o)(2)”.
§ 1.411(b)(5)-1(d)(4)(iii) “§ 1.401(a)(9)-6, A-14(b)(2)” “§ 1.401(a)(9)-6(o)(2)(ii)”.
§ 1.6047-2(a)(1) “A-17 of § 1.401(a)(9)-6” “§ 1.401(a)(9)-6(q)”.
§ 1.6047-2(b)(1) “A-17(d)(2)(ii) of § 1.401(a)(9)-6” “§ 1.401(a)(9)-6(q)(4)(ii)(B)”.

Par. 3. Revise and republish §§ 1.401(a)(9)-0 through 1.401(a)(9)-8 to read as follows: 

§ 1.401(a)(9)-0
Required minimum distributions; table of contents.

This table of contents lists the regulations relating to required minimum distributions under section 
401(a)(9) of the Internal Revenue Code as follows:

§ 1.401(a)(9)-1 Minimum distribution requirement in general.

(a) Plans subject to minimum distribution requirement.

(1) In general.

(2) Participant in multiple plans.

(3) Governmental plans.

(b) Statutory effective date.

(1) In general.

(2) Effective date for section 401(a)(9)(H).

(3) Examples.

(c) Required and optional plan provisions.

(1) Required provisions.
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(2) Optional provisions.

(d) Regulatory applicability date.

§ 1.401(a)(9)-2 Distributions commencing during an employee's lifetime.

(a) Distributions commencing during an employee's lifetime.

(1) In general.

(2) Amount required to be distributed for a calendar year.

(3) Distributions commencing before required beginning date.

(4) Distributions after death.

(b) Determination of required beginning date.

(1) General rule.

(2) Definition of applicable age.

(3) Required beginning date for 5-percent owner.

(4) Uniform required beginning date.

(5) Plans maintained by more than one employer.

§ 1.401(a)(9)-3 Death before required beginning date.

(a) Distribution requirements.

(1) In general.

(2) Special rule for designated Roth accounts.

(b) Distribution requirements in the case of a defined benefit plan.

(1) In general.

(2) 5-year rule.

(3) Annuity payments.

(4) Determination of which rule applies.

(c) Distributions in the case of a defined contribution plan.



- 112 - 7521034

(1) In general.

(2) 5-year rule.

(3) 10-year rule.

(4) Life expectancy payments.

(5) Determination of which rule applies.

(d) Permitted delay for surviving spouse beneficiaries.

(e) Distributions that commence after surviving spouse's death.

(1) In general.

(2) Remarriage of surviving spouse.

(3) When distributions are treated as having begun to surviving spouse.

§ 1.401(a)(9)-4 Determination of the designated beneficiary.

(a) Beneficiary designated under the plan.

(1) In general.

(2) Entitlement to employee's interest in the plan.

(3) Specificity of beneficiary designation.

(4) Affirmative and default elections of designated beneficiary.

(b) Designated beneficiary must be an individual.

(c) Rules for determining beneficiaries.

(1) Time period for determining the beneficiary.

(2) Circumstances under which a beneficiary is disregarded as a beneficiary of the employee.

(3) Examples.

(d) Application of beneficiary designation rules to surviving spouse.

(e) Eligible designated beneficiaries.

(1) In general.



- 113 - 7521034

(2) Multiple designated beneficiaries.

(3) Determination of age of majority.

(4) Disabled individual.

(5) Chronically ill individual.

(6) Individual not more than 10 years younger than the employee.

(7) Documentation requirements for disabled or chronically ill individuals.

(8) Applicability of definition of eligible designated beneficiary to beneficiary of surviving spouse. 

(9) Examples.

(f) Special rules for trusts.

(1) Look-through of trust to determine designated beneficiaries.

(2) Trust requirements.

(3) Trust beneficiaries treated as beneficiaries of the employee.

(4) Multiple trust arrangements.

(5) Identifiability of trust beneficiaries.

(6) Examples.

(g) Applicable multi-beneficiary trust.

(1) Certain see-through trusts with disabled or chronically ill beneficiaries.

(2) Termination of interest in trust.

(3) Special definition of designated beneficiary.

(h) Documentation requirements for trusts.

(1) General rule.

(2) Required minimum distributions while employee is still alive.

(3) Required minimum distributions after death.

(4) Relief for discrepancy between trust instrument and employee certifications or earlier trust 
instruments.
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§ 1.401(a)(9)-5 Required minimum distributions from defined contribution plans.

(a) General rules.

(1) In general.

(2) Distribution calendar year.

(3) Time for distributions.

(4) Minimum distribution incidental benefit requirement.

(5) Annuity contracts.

(6) Impact of additional distributions in prior years.

(b) Determination of account balance.

(1) General rule.

(2) Adjustment for subsequent allocations and distributions.

(3) Adjustment for designated Roth accounts.

(4) Exclusion for QLAC.

(5) Treatment of rollovers.

(c) Determination of applicable denominator during employee's lifetime.

(1) General rule.

(2) Spouse is sole beneficiary.

(d) Applicable denominator after employee's death.

(1) Death on or after the employee's required beginning date.

(2) Death before an employee's required beginning date.

(3) Remaining life expectancy.

(e) Distribution of employee's entire interest required.

(1) In general.

(2) 10-year limit for designated beneficiary who is not an eligible designated beneficiary.
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(3) 10-year limit following death of eligible designated beneficiary.

(4) 10-year limit after minor child of the employee reaches age of majority.

(f) Rules for multiple designated beneficiaries.

(1) Determination of applicable denominator.

(2) Determination of when entire interest is required to be distributed.

(g) Special rules.

(1) Treatment of nonvested amounts.

(2) Distributions taken into account.

(3) Surviving spouse election under section 401(a)(9)(B)(iv).

§ 1.401(a)(9)-6 Required minimum distributions for defined benefit plans and annuity contracts.

(a) General rules.

(1) In general.

(2) Definition of life annuity.

(3) Annuity commencement.

(4) Single-sum distributions.

(5) Death benefits.

(6) Separate treatment of separate identifiable components.

(7) Additional guidance.

(b) Application of incidental benefit requirement.

(1) Life annuity for employee.

(2) Joint and survivor annuity.

(3) Period certain and annuity features.

(4) Deemed satisfaction of incidental benefit rule.

(c) Period certain annuity.
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(1) Distributions commencing during the employee's life.

(2) Distributions commencing after the employee's death.

(d) Use of annuity contract.

(1) In general.

(2) Applicability of section 401(a)(9)(H).

(e) Treatment of additional accruals.

(1) General rule.

(2) Administrative delay.

(f) Treatment of nonvested benefits.

(g) Requirement for actuarial increase.

(1) General rule.

(2) Nonapplication to 5-percent owners.

(3) Nonapplication to governmental plans.

(4) Nonapplication to church plans and church employees.

(h) Amount of actuarial increase.

(1) In general.

(2) Actuarial equivalence basis.

(3) Coordination with section 411 actuarial increase.

(i) [Reserved]

(j) Distributions restricted pursuant to section 436.

(1) General rule.

(2) Payments restricted under section 436(d)(3).

(3) Payments restricted under section 436(d)(1) or (2).

(k) Treatment of early commencement.
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(1) General rule.

(2) Joint and survivor annuity, non-spouse beneficiary.

(3) Limitation on period certain.

(l) Early commencement for surviving spouse.

(m) Determination of entire interest under annuity contract.

(1) General rule.

(2) Entire interest.

(3) Exclusions.

(4) Examples.

(n) Change in annuity payment period.

(1) In general.

(2) Reannuitization.

(3) Conditions.

(4) Examples.

(o) Increase in annuity payments.

(1) General rules.

(2) Eligible cost of living index.

(3) Additional permitted increases for annuity contracts purchased from insurance companies.

(4) Additional permitted increases for annuity payments from a qualified trust.

(5) Actuarial gain defined.

(6) Examples.

(p) Payments to children.

(1) In general.

(2) Age of majority.
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(q) Qualifying longevity annuity contract.

(1) Definition of qualifying longevity annuity contract.

(2) Limitation on premiums.

(3) Payments after death of the employee.

(4) Rules of application.

§ 1.401(a)(9)-7 Rollovers and transfers.

(a) Treatment of rollover from distributing plan.

(b) Treatment of rollover by receiving plan.

(c) Treatment of transfer under transferor plan.

(1) Generally not treated as distribution.

(2) Account balance decreased after transfer.

(d) Treatment of transfer under transferee plan.

(e) Treatment of spinoff or merger.

§ 1.401(a)(9)-8 Special rules.

(a) Use of separate accounts.

(1) Separate application of section 401(a)(9) for each beneficiary.

(2) Separate accounting requirements.

(b) Application of consent requirements.

(c) Definition of spouse.

(d) Treatment of QDROs.

(1) Continued treatment of spouse.

(2) Separate accounts.

(3) Other situations.

(e) Application of section 401(a)(9) pending determination of whether a domestic relations order 
is a QDRO is being made.
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(f) Application of section 401(a)(9) when insurer is in State delinquency proceedings.

(g) In-service distributions required to satisfy section 401(a)(9).

(h) TEFRA section 242(b) elections.

(1) In general.

(2) Application of section 242(b) election after transfer.

(3) Application of section 242(b) election after rollover.

(4) Revocation of section 242(b) election.

§ 1.401(a)(9)-9 Life expectancy and Uniform Lifetime tables.

(a) In general.

(b) Single Life Table.

(c) Uniform Lifetime Table.

(d) Joint and Last Survivor Table.

(e) Mortality rates.

(f) Applicability dates.

(1) In general.

(2) Application to life expectancies that may not be recalculated.

§ 1.401(a)(9)-1
Minimum distribution requirement in general.

(a) Plans subject to minimum distribution requirement —(1) In general. Under section 401(a)(9), 
all stock bonus, pension, and profit-sharing plans qualified under section 401(a) and annuity 
contracts described in section 403(a) are subject to required minimum distribution rules. See this 
section and §§ 1.401(a)(9)-2 through 1.401(a)(9)-9 for the distribution rules applicable to these 
plans. Under section 403(b)(10), annuity contracts and custodial accounts described in section 
403(b) are subject to required minimum distribution rules. See § 1.403(b)-6(e) for the distribution 
rules applicable to these annuity contracts and custodial accounts. Under section 408(a)(6) and 
408(b)(3), individual retirement accounts and individual retirements annuities (collectively, IRAs) 
are subject to required minimum distribution rules. See § 1.408-8 for the minimum distribution 
rules applicable to IRAs and § 1.408A-6 for the minimum distribution rules applicable to Roth IRAs 
under section 408A. Under section 457(d)(2), eligible deferred compensation plans described in 
section 457(b) for employees of tax-exempt organizations or employees of State and local 
governments are subject to required minimum distribution rules. See § 1.457-6(d) for the 
minimum distribution rules applicable to those eligible deferred compensation plans. 
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(2) Participant in multiple plans. If an employee is a participant in more than one plan, the plans 
in which the employee participates are not permitted to be aggregated for purposes of testing 
whether the distribution requirements of section 401(a)(9) are met. Thus, the distribution of the 
benefit of the employee under each plan must separately meet the requirements of section 
401(a)(9). For this purpose, a plan described in section 414(k) is treated as two separate plans, 
a defined contribution plan to the extent benefits are based on an individual account and a defined 
benefit plan with respect to the remaining benefits. 

(3) Governmental plans. A governmental plan (within the meaning of section 414(d)), or an eligible 
governmental plan described in § 1.457-2(f), is treated as having complied with section 401(a)(9) 
if the plan complies with a reasonable, good faith interpretation of section 401(a)(9). Thus, the 
terms of a governmental plan that reflect a reasonable, good faith interpretation of section 
401(a)(9) do not have to provide that distributions will be made in accordance with this section 
and §§ 1.401(a)(9)-2 through 1.401(a)(9)-9. Similarly, a governmental plan may apply the rules 
of section 401(a)(9)(F) using the rules of § 1.401(a)(9)-6, Q&A-15 (as it appeared in the April 1, 
2023, edition of 26 CFR part 1). 

(b) Statutory effective date —(1) In general. The distribution rules of section 401(a)(9) generally 
apply to all account balances and benefits in existence on or after January 1, 1985. 

(2) Effective date for section 401(a)(9)(H) —(i) General effective date. Except as otherwise 
provided in this paragraph (b)(2), section 401(a)(9)(H) applies with respect to employees who die 
on or after January 1, 2020. However, in the case of a governmental plan (as defined in section 
414(d)), section 401(a)(9)(H) applies with respect to employees who die on or after January 1, 
2022. 

(ii) Delayed effective date for collectively bargained plans —(A) General rule. In the case of a plan 
maintained pursuant to one or more collective bargaining agreements between employee 
representatives and one or more employers ratified before December 20, 2019 (the date of 
enactment of the Further Consolidated Appropriations Act, 2020, Public Law 116-94, 133 Stat. 
2534 (2019)), section 401(a)(9)(H) generally applies with respect to employees who die on or 
after January 1, 2022. 

(B) Earlier effective date if agreements terminate. Notwithstanding paragraph (b)(2)(ii)(A) of this 
section, section 401(a)(9)(H) applies to a plan maintained pursuant to one or more collective 
bargaining agreements with respect to employees who die in 2020 or 2021 if— 

( 1) The year in which the employee dies begins after the date on which the last of the collective 
bargaining agreements described in paragraph (b)(2)(ii)(A) of this section terminates (determined 
without regard to any extension thereof to which the parties agreed on or after December 20, 
2019), and 

( 2) Section 401(a)(9)(H) would apply with respect to the employee under the rules of paragraph 
(b)(2)(i) of this section. 

(C) Rules of application. For purposes of this paragraph (b)(2)(ii)— 

( 1) A plan is treated as maintained pursuant to one or more collective bargaining agreements 
only if the plan constitutes a collectively bargained plan under the rules of § 1.436-1(a)(5)(ii)(B), 
and 
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( 2) Any plan amendment made pursuant to a collective bargaining agreement that amends the 
plan solely to conform to the requirements of section 401(a)(9)(H) is not treated as a termination 
of the collective bargaining agreement. 

(iii) Applicability upon death of designated beneficiary —(A) In general. Except as otherwise 
provided in this paragraph (b)(2)(iii), if an employee who died before the effective date described 
in paragraph (b)(2)(i) or (ii) of this section (whichever applies to the plan) has only one designated 
beneficiary and that beneficiary dies on or after that effective date, then, upon the death of the 
designated beneficiary, section 401(a)(9)(H) applies with respect to any beneficiary of the 
employee's designated beneficiary. Section 401(b)(5) of Division O of the Further Consolidated 
Appropriations Act, 2020 (known as the SECURE Act) provides that, if an employee dies before 
the effective date, then a designated beneficiary of an employee is treated as an eligible 
designated beneficiary. Accordingly, once the rules of section 401(a)(9)(H) apply with respect to 
the employee's designated beneficiary, the rules of section 401(a)(9)(H)(iii) (requiring full 
distribution of the employee's interest within 10 years after the death of an eligible designated 
beneficiary) apply upon the designated beneficiary's death. 

(B) Employee with multiple designated beneficiaries. If an employee described in paragraph 
(b)(2)(iii)(A) of this section has more than one designated beneficiary, then whether section 
401(a)(9)(H) applies is determined based on the date of death of the oldest of the employee's 
designated beneficiaries. Thus, section 401(a)(9)(H) will apply upon the death of the oldest of the 
employee's designated beneficiaries if that designated beneficiary is still alive on or after the 
effective date of section 401(a)(9)(H) for the plan as determined under the rules of paragraph 
(b)(2)(i) or (ii) of this section. However, see § 1.401(a)(9)-8(a) for rules related to the separate 
application of section 401(a)(9) with respect to multiple beneficiaries if certain requirements are 
met. 

(C) Surviving spouse of the employee dies before employee's required beginning date. If an 
employee described in paragraph (b)(2)(iii)(A) of this section dies before the employee's required 
beginning date and the employee's surviving spouse is waiting to begin distributions until the year 
for which the employee would have been required to begin distributions pursuant to section 
401(a)(9)(B)(iv)(II), then, in applying the rules of this paragraph (b)(2)(iii), the surviving spouse is 
treated as the employee. Thus, for example, if an employee with a required beginning date of 
April 1, 2025, names the employee's surviving spouse as the sole beneficiary of the employee's 
interest in the plan, both the employee and the employee's surviving spouse die before the 
effective date of section 401(a)(9)(H) for the plan, and that spouse's designated beneficiary dies 
on or after that effective date, then section 401(a)(9)(H) applies with respect to the surviving 
spouse's designated beneficiary upon the death of that designated beneficiary (so that full 
distribution of the employee's interest must be made no later than the end of the calendar year 
that includes the tenth anniversary of the date of that designated beneficiary's death). 

(iv) Qualified annuity exception —(A) In general. Section 401(a)(9)(H) does not apply to a 
commercial annuity (as defined in section 3405(e)(6))— 

( 1) That is a binding annuity contract in effect as of December 20, 2019; 

( 2) Under which payments satisfy the requirements of §§ 1.401(a)(9)-1 through 1.401(a)(9)-9 (as 
those sections appeared in the April 1, 2019, edition of 26 CFR part 1); and 

( 3) That satisfies the irrevocability requirements of paragraph (b)(2)(iv)(B) of this section. 



- 122 - 7521034

(B) Irrevocability requirements applicable to annuity contract. A contract satisfies the requirements 
of this paragraph (b)(2)(iv)(B) if the employee (or, if the employee has died, the designated 
beneficiary) has made an irrevocable election before December 20, 2019, as to the method and 
amount of annuity payments to the employee and any designated beneficiary. 

(3) Examples. The following examples illustrate the applicability date rules of this paragraph (b). 

(i) Example 1. Employer M maintains a defined contribution plan, Plan X. Employee A died in 
2017, at the age of 68, and designated A's 40-year-old child, B, who was not disabled or 
chronically ill at the time of A's death, as the sole beneficiary of A's interest in Plan X. Pursuant to 
a plan provision in Plan X, B elected to take distributions over B's life expectancy under section 
401(a)(9)(B)(iii). B dies in 2024, after the effective date of section 401(a)(9)(H). Because section 
401(b)(5) of the SECURE Act treats B as an eligible designated beneficiary, the rules of section 
401(a)(9)(H)(iii) apply to B's beneficiaries. Therefore, A's remaining interest in Plan X must be 
distributed by the end of 2034 (the calendar year that includes the tenth anniversary of B's death). 

(ii) Example 2. The facts are the same as in paragraph (b)(3)(i) of this section ( Example 1), except 
that B died in 2019. Because A's designated beneficiary died before the effective date of section 
401 of the SECURE Act, the rules of section 401(a)(9)(H) do not apply to B's beneficiaries. 

(iii) Example 3. The facts are the same as in paragraph (b)(3)(i) of this section ( Example 1) except 
that, pursuant to a provision in Plan X, B elected the 5-year rule under section 401(a)(9)(B)(ii). 
Accordingly, A's entire interest is required to be distributed by the end of 2022. Because A died 
before January 1, 2020, section 401(a)(9)(H) does not apply with respect to B. Therefore, section 
401(a)(9)(H)(i)(I) does not extend the 5-year period under B's election to a 10-year period. 
Although B's election required A's entire interest to be distributed by the end of 2022, the 
enactment of section 401(a)(9)(I)(iii)(II) (permitting disregard of 2020 when the 5-year period 
applies) permits distribution of A's entire interest in the plan to be delayed until the end of 2023. 

(iv) Example 4. The facts are the same as in paragraph (b)(3)(i) of this section ( Example 1), 
except that A designates a see-through trust that satisfies the requirements of § 1.401(a)(9)-
4(f)(2) as the sole beneficiary of A's interest in Plan X. All of the trust beneficiaries are alive as of 
January 1, 2020. The oldest of the trust beneficiaries, C, died in 2022. Because section 401(b)(5) 
of the SECURE Act treats C as an eligible designated beneficiary, the rules of section 
401(a)(9)(H)(iii) apply to the other trust beneficiaries. Thus, unless the rules of § 1.401(a)(9)-
5(f)(2)(ii)(B) or (iii) apply, A's remaining interest in Plan X must be distributed by the end of 2032 
(the calendar year that includes the tenth anniversary of C's death). 

(v) Example 5. The facts are the same as in paragraph (b)(3)(iv) of this section ( Example 4), 
except that C died in 2019. Because the oldest designated beneficiary died before January 1, 
2020, the rules of section 401(a)(9)(H) do not apply to any of the other trust beneficiaries. 

(vi) Example 6. The facts are the same as in paragraph (b)(3)(i) of this section ( Example 1), 
except that B elected to purchase an annuity that pays over B's lifetime with a 15-year certain 
period starting in the calendar year following the calendar year of A's death. Because B died after 
the effective date of section 401(a)(9)(H), the rules of section 401(a)(9)(H)(iii) apply, and 
accordingly, the annuity may not provide distributions any later than the end of 2034. 

(c) Required and optional plan provisions —(1) Required provisions. In order to satisfy section 
401(a)(9), a plan must include the provisions described in this paragraph (c)(1) reflecting section 
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401(a)(9). First, a plan generally must set forth the statutory rules of section 401(a)(9), including 
the incidental death benefit requirement in section 401(a)(9)(G). Second, a plan must provide that 
distributions will be made in accordance with this section and §§ 1.401(a)(9)-2 through 
1.401(a)(9)-9. A plan document also must provide that the provisions reflecting section 401(a)(9) 
override any distribution options in the plan that are inconsistent with section 401(a)(9). A plan 
also must include any other provisions reflecting section 401(a)(9) that are prescribed by the 
Commissioner in revenue rulings, notices, and other guidance published in the Internal Revenue 
Bulletin. See § 601.601(d) of this chapter. 

(2) Optional provisions. A plan may also include optional provisions governing plan distributions 
that do not conflict with section 401(a)(9). For example, a defined benefit plan may include a 
provision described in § 1.401(a)(9)-3(b)(4)(ii) (requiring that the 5-year rule apply to an employee 
who has a designated beneficiary). Similarly, a defined contribution plan may provide for an 
election by an eligible designated beneficiary as described in § 1.401(a)(9)-3(c)(5)(iii). 

(d) Regulatory applicability date. This section and §§ 1.401(a)(9)-2 through 1.401(a)(9)-9 apply 
for purposes of determining required minimum distributions for calendar years beginning on or 
after January 1, 2025. For earlier calendar years, the rules of §§ 1.401(a)(9)-1 through 
1.401(a)(9)-9 (as those sections appeared in the April 1, 2023, edition of 26 CFR part 1) apply. 

§ 1.401(a)(9)-2
Distributions commencing during an employee's lifetime.

(a) Distributions commencing during an employee's lifetime —(1) In general. In order to satisfy 
section 401(a)(9)(A), the entire interest of each employee must be distributed to the employee 
not later than the required beginning date, or must be distributed, beginning not later than the 
required beginning date, over the life of the employee or the joint lives of the employee and a 
designated beneficiary or over a period not extending beyond the life expectancy of the employee 
or the joint life and last survivor expectancy of the employee and the designated beneficiary. 
Under section 401(a)(9)(G), lifetime distributions must satisfy the incidental death benefit 
requirements of § 1.401-1(b)(1). 

(2) Amount required to be distributed for a calendar year. The amount required to be distributed 
for each calendar year in order to satisfy section 401(a)(9)(A) and (G) generally depends on 
whether the amount to be distributed is from an individual account under a defined contribution 
plan, is an annuity payment from a defined benefit plan, or is a payment under an annuity contract. 
For the method of determining the required minimum distribution in accordance with section 
401(a)(9)(A) and (G) from an individual account under a defined contribution plan, see 
§ 1.401(a)(9)-5. For the method of determining the required minimum distribution in accordance 
with section 401(a)(9)(A) and (G) in the case of annuity payments from a defined benefit plan or 
under an annuity contract (including an annuity contract purchased under a defined contribution 
plan), see § 1.401(a)(9)-6. 

(3) Distributions commencing before required beginning date —(i) In general. Lifetime 
distributions made before the employee's required beginning date for calendar years before the 
employee's first distribution calendar year, as defined in § 1.401(a)(9)-5(a)(2)(ii), need not be 
made in accordance with section 401(a)(9). However, if distributions commence before the 
employee's required beginning date under a particular distribution option (such as in the form of 
an annuity) and, under the terms of that distribution option, distributions to be made for the 
employee's first distribution calendar year (or any subsequent calendar year) will fail to satisfy 
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section 401(a)(9), then the distribution option fails to satisfy section 401(a)(9) at the time 
distributions commence. 

(ii) Date distributions are treated as having begun. Except as otherwise provided in paragraph 
(a)(3)(iii) of this section and § 1.401(a)(9)-6(k), distributions to the employee are not treated as 
having begun in accordance with section 401(a)(9)(A)(ii) until the employee's required beginning 
date, as determined in accordance with paragraph (b)(1) or (3) of this section, whichever applies 
to the employee. The preceding sentence applies even if the employee has received distributions 
before the employee's required beginning date (either pursuant to plan terms that require 
distributions to begin by an earlier date or pursuant to the employee's election). Thus, even if 
payments have been made before the employee's required beginning date, the rules of 
§ 1.401(a)(9)-3 will apply if the employee dies before that date. For example, if A is an employee 
who retires in 2023, the calendar year A attains age 71, and begins receiving installment 
distributions from a profit-sharing plan over a period not exceeding the joint life and last survivor 
expectancy of A and A's spouse, benefits are not treated as having begun in accordance with 
section 401(a)(9)(A)(ii) until April 1, 2026 (the April 1 following the calendar year in which A attains 
age 73). Consequently, if A dies before April 1, 2026 (A's required beginning date), distributions 
after A's death must be made in accordance with § 1.401(a)(9)-3 (addressing payments to 
beneficiaries pursuant to section 401(a)(9)(B)(ii), (iii), or (iv), whichever applies, in cases in which 
required distributions have not begun) rather than section 401(a)(9)(B)(i) (addressing payments 
to beneficiaries in cases in which required distributions have begun). This is the case without 
regard to whether, before A's death, the plan distributed the minimum distribution for the A's first 
distribution calendar year (as defined in § 1.401(a)(9)-5(a)(2)(ii)). 

(iii) Exception for uniform required beginning date. If a plan provides, in accordance with 
paragraph (b)(4) of this section, that the required beginning date for purposes of section 401(a)(9) 
for all employees is April 1 of the calendar year following the calendar year described in paragraph 
(b)(1)(i) of this section, without regard to whether the employee is a 5-percent owner, then an 
employee who dies on or after the required beginning date determined under the plan terms is 
treated as dying after distributions have begun in accordance with section 401(a)(9)(A)(ii) (even 
if the employee dies before the April 1 following the calendar year in which the employee retires). 

(4) Distributions after death. Section 401(a)(9)(B)(i) provides that, if the distribution of an 
employee's interest has begun in accordance with section 401(a)(9)(A)(ii), and the employee dies 
before the employee's entire interest has been distributed to the employee, the remaining portion 
of the employee's interest must be distributed at least as rapidly as under the distribution method 
being used under section 401(a)(9)(A)(ii) as of the date of the employee's death. For the method 
of determining the required minimum distribution in accordance with section 401(a)(9)(B)(i) from 
an individual account under a defined contribution plan, see § 1.401(a)(9)-5. In the case of annuity 
payments from a defined benefit plan or under an annuity contract (including an annuity contract 
purchased under a defined contribution plan), see § 1.401(a)(9)-6. 

(b) Determination of required beginning date —(1) General rule. Except as otherwise provided in 
this paragraph (b), the employee's required beginning date (within the meaning of section 
401(a)(9)(C)) is April 1 of the calendar year following the later of— 

(i) The calendar year in which the employee attains the applicable age; and

(ii) The calendar year in which the employee retires from employment with the employer 
maintaining the plan.
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(2) Definition of applicable age —(i) In general. The applicable age is determined using the 
employee's date of birth as set forth in this paragraph (b)(2). 

(ii) Employees born before July 1, 1949. In the case of an employee born before July 1, 1949, the 
applicable age is age 70 1/2 . 

(iii) Other employees born before 1951. In the case of an employee born on or after July 1, 1949, 
but before January 1, 1951, the applicable age is age 72; 

(iv) Employees born in 1951 through 1958. In the case of an employee born on or after January 
1, 1951, but before January 1, 1959, the applicable age is age 73; 

(v) [Reserved]

(vi) Employees born after 1959. In the case of an employee born on or after January 1, 1960, the 
applicable age is age 75. 

(3) Required beginning date for 5-percent owner —(i) In general. In the case of an employee who 
is a 5-percent owner, the employee's required beginning date is April 1 of the calendar year 
following the calendar year in which the employee attains the applicable age. 

(ii) Definition of 5-percent owner. For purposes of section 401(a)(9), a 5-percent owner is an 
employee who is a 5-percent owner (as defined in section 416) with respect to the plan year 
ending in the calendar year in which the employee attains the applicable age. 

(iii) No applicability to governmental plan or church plan. This paragraph (b)(3) does not apply in 
the case of a governmental plan (within the meaning of section 414(d)) or a church plan (within 
the meaning of § 1.401(a)(9)-6(g)(4)(i)). 

(4) Uniform required beginning date. A plan is permitted to provide that the required beginning 
date for purposes of section 401(a)(9) for all employees is April 1 of the calendar year following 
the calendar year described in paragraph (b)(1)(i) of this section, without regard to whether the 
employee is a 5-percent owner. 

(5) Plans maintained by more than one employer. In the case of a plan maintained by more than 
one employer, an employee who retires from employment with any of those employers but 
continues to be employed by another employer that maintains the plan is not treated as having 
retired for purposes of paragraph (b)(1)(ii) of this section. 

§ 1.401(a)(9)-3
Death before required beginning date.

(a) Distribution requirements —(1) In general. Except as otherwise provided in §§ 1.401(a)(9)-
2(a)(3) and 1.401(a)(9)-6(k), if an employee dies before the employee's required beginning date 
(and thus before distributions are treated as having begun in accordance with section 
401(a)(9)(A)(ii)), then— 

(i) In the case of a defined benefit plan, distributions are required to be made in accordance with 
paragraph (b) of this section, and 
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(ii) In the case of a defined contribution plan, distributions are required to be made in accordance 
with paragraph (c) of this section.

(2) Special rule for designated Roth accounts. If an employee's entire interest under a defined 
contribution plan is in a designated Roth account (as described in section 402A(b)(2)), then no 
distributions are required to be made to the employee during the employee's lifetime. Upon the 
employee's death, that employee is treated as having died before his or her required beginning 
date (so that distributions must be made in accordance with the requirements of paragraph (c) of 
this section). 

(b) Distribution requirements in the case of a defined benefit plan —(1) In general. Distributions 
from a defined benefit plan are made in accordance with this paragraph (b) if the distributions 
satisfy either paragraph (b)(2) or (3) of this section, whichever applies with respect to the 
employee. The determination of whether paragraph (b)(2) or (3) of this section applies is made in 
accordance with paragraph (b)(4) of this section. 

(2) 5-year rule. Except as otherwise provided in § 1.401(a)(9)-6(j) (relating to defined benefit plans 
subject to limitations under section 436), distributions satisfy this paragraph (b)(2) if the 
employee's entire interest is distributed by the end of the calendar year that includes the fifth 
anniversary of the date of the employee's death. For example, if an employee dies on any day in 
2022, then in order to satisfy the 5-year rule in section 401(a)(9)(B)(ii), the entire interest generally 
must be distributed by the end of 2027. 

(3) Annuity payments. Distributions satisfy this paragraph (b)(3) if annuity payments that satisfy 
the requirements of § 1.401(a)(9)-6 commence no later than the end of the calendar year following 
the calendar year in which the employee died, except as provided in paragraph (d) of this section 
(permitting a surviving spouse to delay the commencement of distributions). 

(4) Determination of which rule applies —(i) No plan provision. If a defined benefit plan does not 
provide for an optional provision described in paragraph (b)(4)(ii) or (b)(4)(iii) of this section 
specifying the method of distribution after the death of an employee, then distributions must be 
made as follows— 

(A) If the employee has no designated beneficiary, as determined under § 1.401(a)(9)-4, 
distributions must satisfy paragraph (b)(2) of this section; and

(B) If the employee has a designated beneficiary, distributions must satisfy paragraph (b)(3) of 
this section.

(ii) Optional plan provisions. A defined benefit plan will not fail to satisfy section 401(a)(9) merely 
because it includes a provision specifying that the 5-year rule in paragraph (b)(2) of this section 
(rather than the annuity payment rule in paragraph (b)(3) of this section) will apply with respect to 
some or all of the employees who have a designated beneficiary. 

(iii) Elections. A defined benefit plan will not fail to satisfy section 401(a)(9) merely because it 
includes a provision that applies with respect to some or all of the employees who have a 
designated beneficiary under which the employee (or designated beneficiary) is permitted to elect 
whether the 5-year rule in paragraph (b)(2) of this section or the annuity payment rule in paragraph 
(b)(3) of this section applies. If a plan provides for this type of an election, then— 
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(A) The plan must specify the method of distribution that applies if neither the employee nor the 
designated beneficiary makes the election unless that method is the method specified in 
paragraph (b)(4)(i) of this section;

(B) The election must be made no later than the end of the earlier of the calendar year by which 
distributions must be made in order to satisfy paragraph (b)(2) of this section and the calendar 
year in which distributions would be required to begin in order to satisfy the requirements of 
paragraph (b)(3) of this section or, if applicable, paragraph (d) of this section; and

(C) As of the last date the election may be made, the election must be irrevocable with respect to 
the beneficiary (and all subsequent beneficiaries) and must apply to all subsequent calendar 
years.

(c) Distributions in the case of a defined contribution plan —(1) In general. The requirements of 
this paragraph (c) are satisfied if distributions are made in accordance with paragraph (c)(2), (3), 
or (4) of this section, whichever applies with respect to the employee. The determination of 
whether paragraph (c)(2), (3), or (4) of this section applies is made in accordance with paragraph 
(c)(5) of this section. 

(2) 5-year rule. Distributions satisfy this paragraph (c)(2) if the employee's entire interest is 
distributed by the end of the calendar year that includes the fifth anniversary of the date of the 
employee's death. For example, if an employee dies on any day in 2022, the entire interest must 
be distributed by the end of 2027 in order to satisfy the 5-year rule in section 401(a)(9)(B)(ii). For 
purposes of this paragraph (c)(2), if an employee died before January 1, 2020, then the 2020 
calendar year is disregarded when determining the calendar year that includes the fifth 
anniversary of the date of the employee's death. 

(3) 10-year rule. Distributions satisfy this paragraph (c)(3) if the employee's entire interest is 
distributed by the end of the calendar year that includes the tenth anniversary of the date of the 
employee's death. For example, if an employee died on any day in 2021, the entire interest must 
be distributed by the end of 2031 in order to satisfy the 5-year rule in section 401(a)(9)(B)(ii), as 
extended to 10 years by section 401(a)(9)(H)(i). 

(4) Life expectancy payments. Distributions satisfy this paragraph (c)(4) if annual distributions that 
satisfy the requirements of § 1.401(a)(9)-5 commence by the end of the calendar year following 
the calendar year in which the employee died, except as provided in paragraph (d) of this section 
(permitting a surviving spouse to delay the commencement of distributions). The requirement to 
take an annual distribution in accordance with the preceding sentence continues to apply for all 
subsequent calendar years until the employee's interest is fully distributed. Thus, a required 
minimum distribution is due for the calendar year of the eligible designated beneficiary's death, 
and that amount must be distributed during that calendar year to any beneficiary of the deceased 
eligible designated beneficiary to the extent it has not already been distributed to the eligible 
designated beneficiary. 

(5) Determination of which rule applies —(i) No plan provision. If a defined contribution plan does 
not include an optional provision described in paragraph (c)(5)(ii) or (c)(5)(iii) of this section 
specifying the method of distribution after the death of an employee, distributions must be made 
as follows— 
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(A) If the employee does not have a designated beneficiary, as determined under § 1.401(a)(9)-
4, distributions must satisfy the 5-year rule described in paragraph (c)(2) of this section;

(B) If the employee dies on or after the effective date of section 401(a)(9)(H) (as determined in 
§ 1.401(a)(9)-1(b)(2)(i) or (ii), whichever applies to the plan) and has a designated beneficiary 
who is not an eligible designated beneficiary (as determined under § 1.401(a)(9)-4(e)), 
distributions must satisfy the 10-year rule described in paragraph (c)(3) of this section; and 

(C) If the employee has an eligible designated beneficiary, distributions must satisfy the life 
expectancy rule described in paragraph (c)(4) of this section.

(ii) Optional plan provisions. A defined contribution plan will not fail to satisfy section 401(a)(9) 
merely because it includes a provision specifying that the 10-year rule described in paragraph 
(c)(3) of this section (rather than the life expectancy rule described in paragraph (c)(4) of this 
section) will apply with respect to some or all of the employees who have an eligible designated 
beneficiary or will apply to some categories of eligible designated beneficiaries. 

(iii) Elections. A defined contribution plan will not fail to satisfy section 401(a)(9) merely because 
it includes a provision that applies with respect to some or all of the employees who have an 
eligible designated beneficiary or to some categories of eligible designated beneficiaries, under 
which the employee (or eligible designated beneficiary) is permitted to elect whether the 10-year 
rule in paragraph (c)(3) of this section or the life expectancy rule in paragraph (c)(4) of this section 
applies. If a plan provides for this type of election, then— 

(A) The plan must specify the method of distribution that applies if neither the employee nor the 
designated beneficiary makes the election unless that method is the method specified in 
paragraph (c)(5)(i) of this section;

(B) The election must be made no later than the end of the earlier of the calendar year by which 
distributions must be made in order to satisfy paragraph (c)(3) of this section and the calendar 
year in which distributions would be required to begin in order to satisfy the requirements of 
paragraph (c)(4) of this section (or, if applicable, paragraph (d) of this section); and

(C) As of the last date the election may be made, the election must be irrevocable with respect to 
the beneficiary (and all subsequent beneficiaries) and must apply to all subsequent calendar 
years.

(d) Permitted delay for surviving spouse beneficiaries. If the employee's surviving spouse is the 
employee's sole beneficiary, then the commencement of distributions under paragraph (b)(3) or 
(c)(4) of this section may be delayed until the end of the calendar year in which the employee 
would have attained the applicable age. 

(e) Distributions that commence after surviving spouse's death —(1) In general. If the employee's 
surviving spouse is the employee's sole beneficiary and dies before distributions have 
commenced under paragraph (d) of this section, then the 5-year rule in paragraph (b)(2) or (c)(2) 
of this section, the 10-year rule in paragraph (c)(3) of this section, the annuity payment rules in 
paragraph (b)(3) of this section, or the life expectancy rules in paragraph (c)(4) of this section, are 
to be applied as if the surviving spouse were the employee. For this purpose, the date of death of 
the surviving spouse is substituted for the date of death of the employee. 
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(2) Remarriage of surviving spouse. If the delayed commencement in paragraph (d) of this section 
applies to the surviving spouse of the employee, and the surviving spouse remarries but dies 
before distributions have begun, then the rules in paragraph (d) of this section are not available 
to the surviving spouse of the deceased employee's surviving spouse. 

(3) When distributions are treated as having begun to surviving spouse. For purposes of section 
401(a)(9)(B)(iv)(III), distributions are considered to have begun to the surviving spouse of an 
employee on the date, determined in accordance with paragraph (d) of this section, on which 
distributions are required to commence to the surviving spouse without regard to whether 
payments have actually been made before that date. However, see § 1.401(a)(9)-6(l) for an 
exception to this rule in the case of an annuity that commences early. 

§ 1.401(a)(9)-4
Determination of the designated beneficiary.

(a) Beneficiary designated under the plan —(1) In general. This section provides rules for 
purposes of determining the designated beneficiary under section 401(a)(9). For this purpose, a 
designated beneficiary is an individual who is a beneficiary designated under the plan. 

(2) Entitlement to employee's interest in the plan. A beneficiary designated under the plan is a 
person who is entitled to a portion of an employee's benefit, contingent on the employee's death 
or another specified event. The determination of whether a beneficiary designated under the plan 
is taken into account for purposes of section 401(a)(9) is made in accordance with paragraph (c) 
of this section or, if applicable, paragraph (d) of this section. 

(3) Specificity of beneficiary designation. A beneficiary need not be specified by name in the plan 
or by the employee to the plan in order for the beneficiary to be designated under the plan, 
provided that the person who is to be the beneficiary is identifiable pursuant to the designation. 
For example, a designation of the employee's children as beneficiaries of equal shares of the 
employee's interest in the plan is treated as a designation of beneficiaries under the plan even if 
the children are not specified by name. The fact that an employee's interest under the plan passes 
to a certain person under a will or otherwise under applicable State law does not make that person 
a beneficiary designated under the plan absent a designation under the plan. 

(4) Affirmative and default elections of designated beneficiary. A beneficiary designated under the 
plan may be designated by a default election under the terms of the plan or, if the plan so provides, 
by an affirmative election of the employee (or the employee's surviving spouse). The choice of 
beneficiary is subject to the requirements of sections 401(a)(11), 414(p), and 417. See 
§§ 1.401(a)(9)-8(d) and (e) for rules that apply to qualified domestic relations orders. 

(b) Designated beneficiary must be an individual. A person that is not an individual, such as the 
employee's estate, is not a designated beneficiary. If a person other than an individual is a 
beneficiary designated under the plan, the employee will be treated as having no designated 
beneficiary, even if individuals are also designated as beneficiaries. However, see paragraphs 
(f)(1) and (3) of this section for a rule under which certain beneficiaries of a see-through trust that 
is designated as the employee's beneficiary under the plan are treated as the employee's 
beneficiaries under the plan rather than the trust and § 1.401(a)(9)-8(a) for rules under which 
section 401(a)(9) is applied separately with respect to the separate interests of each of the 
employee's beneficiaries under the plan. 
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(c) Rules for determining beneficiaries —(1) Time period for determining the beneficiary. Except 
as provided in paragraphs (d) and (f) of this section and § 1.401(a)(9)-6(b)(2)(i), a person is a 
beneficiary taken into account for purposes of section 401(a)(9) if, as of the date of the employee's 
death, that person is a beneficiary designated under the plan and none of the events described 
in paragraph (c)(2) of this section has occurred with respect to that person by September 30 of 
the calendar year following the calendar year of the employee's death. 

(2) Circumstances under which a beneficiary is disregarded as a beneficiary of the employee. 
With respect to a beneficiary who was designated as a beneficiary under the plan as of the date 
of the employee's death (including a beneficiary who is treated as having been designated as a 
beneficiary pursuant to paragraph (f) of this section), if any of the following events occurs by 
September 30 of the calendar year following the calendar year of the employee's death, then that 
beneficiary is not treated as a beneficiary— 

(i) The beneficiary predeceases the employee;

(ii) The beneficiary is treated as having predeceased the employee pursuant to a simultaneous 
death provision under applicable State law or pursuant to a qualified disclaimer satisfying section 
2518 that applies to the entire interest to which the beneficiary is entitled; or

(iii) The beneficiary receives the entire benefit to which the beneficiary is entitled.

(3) Examples. The following examples illustrate the rules of this paragraph (c). 

(i) Example 1. Employer M maintains a defined contribution plan, Plan X. Employee A dies in 
2024 having designated A's three children—B, C, and D—as beneficiaries, each with a one-third 
share of A's interest in Plan X. B executes a disclaimer of B's entire share of A's interest in Plan 
X within 9 months of A's death and the disclaimer satisfies the other requirements of a qualified 
disclaimer under section 2518. Pursuant to the qualified disclaimer, B is disregarded as a 
beneficiary. 

(ii) Example 2. The facts are the same as in paragraph (c)(3)(i) of this section ( Example 1), except 
that B does not execute the disclaimer until 10 months after A's death. Even if the disclaimer is 
executed by September 30 of the calendar year following the calendar year of A's death, the 
disclaimer is not a qualified disclaimer (because B does not meet the 9-month requirement of 
section 2518) and B remains a designated beneficiary of A. 

(iii) Example 3. The facts are the same as in paragraph (c)(3)(i) of this section ( Example 1) except 
that, in exchange for B's disclaimer of the one-third share of A's interest in Plan X, C transfers C's 
interest in real property to B. Because B has received consideration for B's disclaimer of the one-
third share, it is not a qualified disclaimer under section 2518 and B remains a designated 
beneficiary. 

(iv) Example 4. The facts are the same as in paragraph (c)(3)(i) of this section ( Example 1), 
except that Charity E (an organization exempt from taxation under section 501(c)(3)) also is a 
beneficiary designated under the plan as of the date of A's death, with B, C, D, and Charity E 
each having a one-fourth share of A's interest in Plan X. Plan X distributes Charity E's one-fourth 
share of A's interest in the plan by September 30 of the calendar year following the calendar year 
of A's death. Accordingly, Charity E is disregarded as A's beneficiary, and B, C, and D are treated 
as A's designated beneficiaries. 
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(v) Example 5. The facts are the same as in paragraph (c)(3)(i) of this section ( Example 1), except 
that A's spouse, F, also is a beneficiary designated under the plan. A and F were residents of 
State Z so that State Z law applies. The laws of State Z include a simultaneous death provision 
under which two individuals who die within a 120-hour period of one another are treated as 
predeceasing each other. F dies four hours after A and under the laws of State Z, F is treated as 
predeceasing A. Because, under applicable State law, F is treated as predeceasing A, F is 
disregarded as a beneficiary of A. 

(vi) Example 6. The facts are the same as in paragraph (c)(3)(i) of this section ( Example 1), 
except that B, who was alive as of the date of A's death, dies before September 30 of the calendar 
year following the calendar year of A's death. Prior to B's death, none of the events described in 
paragraph (c)(2) of this section occurred with respect to B. Accordingly, B is still a beneficiary 
taken into account for purposes of section 401(a)(9) regardless of the identity of B's successor 
beneficiaries. 

(d) Application of beneficiary designation rules to surviving spouse. This paragraph (d) applies in 
the case of distributions to which § 1.401(a)(9)-3(e) applies (because the employee's spouse is 
the employee's sole beneficiary as of September 30 of the calendar year following the calendar 
year of the employee's death, and the surviving spouse dies before distributions to the spouse 
have begun). If this paragraph (d) applies, then the determination of whether a person is a 
beneficiary of the surviving spouse is made using the rules of paragraph (c) of this section, except 
that the date of the surviving spouse's death is substituted for the date of the employee's death. 
Thus, a person is a beneficiary if, as of the date of the surviving spouse's death, that person is a 
beneficiary designated under the plan and remains a beneficiary as of September 30 of the 
calendar year following the calendar year of the surviving spouse's death. 

(e) Eligible designated beneficiaries —(1) In general. A designated beneficiary of the employee 
is an eligible designated beneficiary if, at the time of the employee's death, the designated 
beneficiary is— 

(i) The surviving spouse of the employee;

(ii) A child of the employee (within the meaning of section 152(f)(1)) who has not reached the age 
of majority within the meaning of paragraph (e)(3) of this section;

(iii) Disabled within the meaning of paragraph (e)(4) of this section;

(iv) Chronically ill within the meaning of paragraph (e)(5) of this section;

(v) Not more than 10 years younger than the employee as determined under paragraph (e)(6) of 
this section; or

(vi) A designated beneficiary of an employee if the employee died before the effective date of 
section 401(a)(9)(H) described in § 1.401(a)(9)-1(b)(2)(i) and (ii), whichever applies to the plan.

(2) Multiple designated beneficiaries —(i) In general. Except as provided in paragraphs (e)(2)(ii) 
and (iii) of this section and § 1.401(a)(9)-8(a) (relating to separate account treatment), if the 
employee has more than one designated beneficiary, and at least one of those beneficiaries is 
not an eligible designated beneficiary, then the employee is treated as not having an eligible 
designated beneficiary. 
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(ii) Special rule for children. If any of the employee's designated beneficiaries is an eligible 
designated beneficiary because the beneficiary is the child of the employee who had not reached 
the age of majority at the time of the employee's death, then the employee is treated as having 
an eligible designated beneficiary even if the employee has other designated beneficiaries who 
are not eligible designated beneficiaries. 

(iii) Special rule for applicable multi-beneficiary trust. If a trust that is designated as the beneficiary 
of an employee under a plan is an applicable multi-beneficiary trust described in paragraph (g) of 
this section, then the trust beneficiaries described in paragraph (g)(1)(ii) of this section are treated 
as eligible designated beneficiaries even if one or more of the other trust beneficiaries are not 
eligible designated beneficiaries. 

(3) Determination of age of majority. An individual reaches the age of majority on the individual's 
21st birthday. 

(4) Disabled individual— (i) In general. Subject to the documentation requirements of paragraph 
(e)(7) of this section, an individual is disabled if, as of the date of the employee's death— 

(A) The individual is described in paragraph (e)(4)(ii) or (iii) of this section; or

(B) Paragraph (e)(4)(iv) of this section applies to the individual.

(ii) Disability defined for individual who is age 18 or older. An individual who, as of the date of the 
employee's death, is age 18 or older is disabled if, as of that date, the individual is unable to 
engage in any substantial gainful activity by reason of any medically determinable physical or 
mental impairment that can be expected to result in death or to be of long-continued and indefinite 
duration. 

(iii) Disability defined for individual who is not age 18 or older. An individual who, as of the date of 
the employee's death, is not age 18 or older is disabled if, as of that date, that individual has a 
medically determinable physical or mental impairment that results in marked and severe 
functional limitations and that can be expected to result in death or to be of long-continued and 
indefinite duration. 

(iv) Use of social security disability determination. If the Commissioner of Social Security has 
determined that, as of the date of the employee's death, an individual is disabled within the 
meaning of 42 U.S.C. 1382c(a)(3), then that individual will be deemed to be disabled within the 
meaning of this paragraph (e)(4). 

(5) Chronically ill individual. An individual is chronically ill if the individual is chronically ill within 
the definition of section 7702B(c)(2) and satisfies the documentation requirements of paragraph 
(e)(7) of this section. However, for purposes of the preceding sentence, an individual will be 
treated as chronically ill under section 7702B(c)(2)(A)(i) only if there is a certification from a 
licensed health care practitioner (as that term is defined in section 7702B(c)(4)) that, as of the 
date of the certification, the individual is unable to perform (without substantial assistance from 
another individual) at least 2 activities of daily living and the period of that inability is an indefinite 
one that is reasonably expected to be lengthy in nature. 

(6) Individual not more than 10 years younger than the employee. Whether a designated 
beneficiary is not more than 10 years younger than the employee is determined based on the 
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dates of birth of the employee and the beneficiary. Thus, for example, if an employee's date of 
birth is October 1, 1953, then the employee's beneficiary is not more than 10 years younger than 
the employee if the beneficiary was born on or before October 1, 1963. 

(7) Documentation requirements for disabled or chronically ill individuals. This paragraph (e)(7) is 
satisfied with respect to an individual described in paragraph (e)(1)(iii) or (iv) of this section if 
documentation of the disability or chronic illness described in paragraph (e)(4) or (5) of this 
section, respectively, is provided to the plan administrator by October 31 of the calendar year 
following the calendar year of the employee's death (or October 31, 2025, if later). For individuals 
described in paragraph (e)(1)(iv) of this section, the documentation must include a certification 
from a licensed health care practitioner (as that term is defined in section 7702B(c)(4)). 

(8) Applicability of definition of eligible designated beneficiary to beneficiary of surviving spouse. 
In a case to which § 1.401(a)(9)-3(e) applies, a designated beneficiary of the employee's surviving 
spouse is an eligible designated beneficiary provided that designated beneficiary would be an 
eligible designated beneficiary described in paragraph (e)(1) of this section if that paragraph were 
to be applied by substituting the surviving spouse for the employee. 

(9) Examples. The following examples illustrate the rules of this paragraph (e). 

(i) Example 1. Employer M maintains a defined contribution plan, Plan X. Employee A designates 
A's child, B, as the sole beneficiary of A's interest in Plan X. B will not reach the age of majority 
until 2024. A dies on July 1, 2022, after A's required beginning date. As of the date of A's death, 
B is disabled within the meaning of paragraph (e)(4) of this section. On November 1, 2024, B 
satisfies the requirements of paragraph (e)(7) of this section by providing the plan administrator 
a letter from a licensed health care practitioner stating that, as of July 1, 2022, B is unable to 
engage in any substantial gainful activity by reason of a physical impairment that can be expected 
to be of long-continued and indefinite duration. Due to B's disability, B remains an eligible 
designated beneficiary even after reaching the age of majority in 2024, and Plan X is not required 
to distribute A's remaining interest in the plan by the end of 2034 pursuant to the rules of 
§ 1.401(a)(9)-5(e)(4), but instead may continue life expectancy payments to B during B's lifetime. 

(ii) Example 2. The facts are the same as in paragraph (e)(9)(i) of this section ( Example 1), except 
that the documentation requirements of paragraph (e)(7) of this section are not timely satisfied 
with respect to B. B ceases to be an eligible designated beneficiary upon reaching the age of 
majority in 2024, and Plan X is required to distribute A's remaining interest in the plan by the end 
of 2034 pursuant to the rules of § 1.401(a)(9)-5(e)(4). 

(iii) Example 3. The facts are the same as in paragraph (e)(9)(i) of this section ( Example 1), 
except that B becomes disabled in 2023 (after A's death in 2022). Because B was not disabled 
as of the date of A's death, B ceases to be an eligible designated beneficiary upon reaching the 
age of majority in 2024, and Plan X is required to distribute A's remaining interest in the plan by 
the end of 2034 pursuant to the rules of § 1.401(a)(9)-5(e)(4). 

(f) Special rules for trusts —(1) Look-through of trust to determine designated beneficiaries —(i) 
In general. If a trust that is designated as the beneficiary of an employee under a plan meets the 
requirements of paragraph (f)(2) of this section, then certain beneficiaries of the trust that are 
described in paragraph (f)(3) of this section (and not the trust itself) are treated as having been 
designated as beneficiaries of the employee under the plan, provided that those beneficiaries are 
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not disregarded under paragraph (c)(2) of this section. A trust described in the preceding sentence 
is referred to as a see-through trust. 

(ii) Types of trusts. The determination of which beneficiaries of a see-through trust are treated as 
having been designated as beneficiaries of the employee under the plan depends on whether the 
see-through trust is a conduit trust or an accumulation trust. For this purpose— 

(A) The term conduit trust means a see-through trust, the terms of which provide that, with respect 
to the deceased employee's interest in the plan, all distributions will, upon receipt by the trustee, 
be paid directly to, or for the benefit of, specified trust beneficiaries; and 

(B) The term accumulation trust means any see-through trust that is not a conduit trust. 

(2) Trust requirements. The requirements of this paragraph (f)(2) are met if, during any period for 
which required minimum distributions are being determined by treating the beneficiaries of the 
trust as having been designated as beneficiaries of the employee under the plan, the following 
requirements are met— 

(i) The trust is a valid trust under State law or would be but for the fact that there is no corpus.

(ii) The trust is irrevocable or will, by its terms, become irrevocable upon the death of the 
employee.

(iii) The beneficiaries of the trust who are beneficiaries with respect to the trust's interest in the 
employee's interest in the plan are identifiable (within the meaning of paragraph (f)(5) of this 
section) from the trust instrument.

(iv) The documentation requirements in paragraph (h) of this section have been satisfied.

(3) Trust beneficiaries treated as beneficiaries of the employee —(i) In general. Subject to the 
rules of paragraphs (f)(3)(ii) and (iii) of this section, the following beneficiaries of a see-through 
trust are treated as having been designated as beneficiaries of the employee under the plan— 

(A) Any beneficiary that could receive amounts in the trust representing the employee's interest 
in the plan that are neither contingent upon, nor delayed until, the death of another trust 
beneficiary who did not predecease (and who is not treated as having predeceased) the 
employee; and

(B) Any beneficiary of an accumulation trust that could receive amounts in the trust representing 
the employee's interest in the plan that were not distributed to beneficiaries described in 
paragraph (f)(3)(i)(A) of this section.

(ii) Certain trust beneficiaries disregarded —(A) Entitlement conditioned on death of beneficiary. 
Any beneficiary of an accumulation trust who could receive amounts from the trust representing 
the employee's interest in the plan solely because of the death of another beneficiary described 
in paragraph (f)(3)(i)(B) of this section is not treated as having been designated as a beneficiary 
of the employee under the plan. The preceding sentence does not apply if the deceased 
beneficiary described in paragraph (f)(3)(i)(B) of this section— 
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( 1) Predeceased (or is treated as having predeceased) the employee; or 

( 2) Also is described in paragraph (f)(3)(i)(A) of this section. 

(B) Entitlement conditioned on death of young individual. If a beneficiary of a see-through trust is 
an individual who is treated as a beneficiary of the employee under paragraph (f)(3)(i)(A) of this 
section, and the terms of the trust require full distribution of amounts in the trust representing the 
employee's interest in the plan to that individual by the later of the end of the calendar year 
following the calendar year of the employee's death or the end of the calendar year that includes 
the tenth anniversary of the date on which that individual reaches the age of majority (within the 
meaning of paragraph (e)(3) of this section), then any other beneficiary of the trust who could 
receive amounts in the trust representing the employee's interest in the plan if that individual dies 
before full distribution to that individual is made is not treated as having been designated as a 
beneficiary of the employee under the plan. The preceding sentence does not apply if the 
beneficiary who could receive amounts in the trust conditioned on the death of that individual also 
is described in paragraph (f)(3)(i)(A) of this section. 

(iii) Certain accumulations disregarded. For purposes of this paragraph (f)(3), a trust will not fail 
to be treated as a conduit trust merely because the trust terms requiring that distributions from 
the plan, upon receipt by the trustee, are paid directly to, or for the benefit of, trust beneficiaries 
do not apply after the death of all of the beneficiaries described in paragraph (f)(3)(i)(A) of this 
section. 

(iv) Treatment of payments for the benefit of a trust beneficiary. For purposes of this paragraph 
(f)(3), a trust beneficiary will be treated as if the beneficiary could receive amounts in the trust 
representing the employee's interest in the plan regardless of whether those amounts could be 
paid to that beneficiary or for the benefit of that beneficiary. Thus, for example, if a trust beneficiary 
is a minor child of the employee, payments that could be made to a custodial account for the 
benefit of that child are treated as amounts that could be received by the child. 

(4) Multiple trust arrangements. If a beneficiary of a see-through trust is another trust, the 
beneficiaries of the second trust will be treated as beneficiaries of the first trust, provided that the 
requirements of paragraph (f)(2) of this section are satisfied with respect to the second trust. In 
that case, the beneficiaries of the second trust are treated as having been designated as 
beneficiaries of the employee under the plan. 

(5) Identifiability of trust beneficiaries —(i) In general. Except as otherwise provided in this 
paragraph (f)(5), trust beneficiaries described in paragraph (f)(3) of this section are identifiable if 
it is possible to identify each person eligible to receive a portion of the employee's interest in the 
plan through the trust. For this purpose, the specificity requirements of paragraph (a)(3) of this 
section apply. 

(ii) Power of appointment —(A) Exercise or release of power of appointment by September 30. A 
trust does not fail to satisfy the identifiability requirements of this paragraph (f)(5) merely because 
an individual (powerholder) has the power to appoint a portion of the employee's interest to one 
or more beneficiaries that are not identifiable within the meaning of paragraph (f)(5)(i) of this 
section. If the power of appointment is exercised in favor of one or more identifiable beneficiaries 
by September 30 of the calendar year following the calendar year of the employee's death, then 
those identifiable beneficiaries are treated as beneficiaries designated under the plan. The 
preceding sentence also applies if, by that September 30, in lieu of exercising the power of 
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appointment, the powerholder restricts it so that the power can be exercised at a later time in 
favor of only two or more identifiable beneficiaries (in which case, those identified beneficiaries 
are treated as beneficiaries designated under the plan). However, if, by that September 30, the 
power of appointment is not exercised (or restricted) in favor of one or more beneficiaries that are 
identifiable within the meaning of paragraph (f)(5)(i) of this section, then each taker in default (that 
is, any person that is entitled to the portion that represents the employee's interest in the plan 
subject to the power of appointment in the absence of the powerholder's exercise of the power) 
is treated as a beneficiary designated under the plan. 

(B) Exercise of power of appointment after September 30 of the calendar year following the 
calendar year of the employee's death. If an individual has a power of appointment to appoint a 
portion of the employee's interest to one or more beneficiaries and the individual exercises the 
power of appointment after September 30 of the calendar year following the calendar year of the 
employee's death, then the rules of paragraph (f)(5)(iv) of this section apply with respect to any 
trust beneficiary that is added pursuant to the exercise of the power of appointment. 

(iii) Modification of trust terms —(A) State law will not cause trust to fail to satisfy identifiability 
requirement. A trust will not fail to satisfy the identifiability requirements of this paragraph (f)(5) 
merely because the trust is subject to State law that permits the trust terms to be modified after 
the death of the employee (such as through a court reformation or a permitted decanting) and 
thus, permits changing the beneficiaries of the trust. 

(B) Modification of trust to remove trust beneficiaries. If a trust beneficiary described in paragraph 
(f)(3) of this section is removed pursuant to a modification of trust terms (such as through a court 
reformation or a permitted decanting) by September 30 of the calendar year following the calendar 
year of the employee's death, then that person is disregarded in determining the employee's 
designated beneficiary. 

(C) Modification of trust to add trust beneficiaries. If a trust beneficiary described in paragraph 
(f)(3) of this section is added through a modification of trust terms (such as through a court 
reformation or a permitted decanting) on or before September 30 of the calendar year following 
the calendar year of the employee's death, then paragraph (c) of this section will apply taking into 
account the beneficiary that was added. If the beneficiary is added after that September 30, then 
the rules of paragraph (f)(5)(iv) of this section will apply with respect to the addition of that 
beneficiary. 

(iv) Addition of beneficiary after September 30. If, after September 30 of the calendar year 
following the calendar year of the employee's death, a trust beneficiary described in paragraph 
(f)(3) of this section is added as a trust beneficiary (whether through the exercise of a power of 
appointment, the modification of trust terms, or otherwise), then— 

(A) The addition of the beneficiary will not cause the trust to fail to satisfy the identifiability 
requirements of this paragraph (f)(5);

(B) Beginning in the calendar year following the calendar year in which the new trust beneficiary 
was added, the rules of § 1.401(a)(9)-5(f)(1) will apply taking into account the new beneficiary 
and all of the beneficiaries of the trust that were treated as beneficiaries of the employee before 
the addition of the new beneficiary; and
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(C) Subject to paragraph (f)(5)(v) of this section, the rules of paragraphs (b) and (e)(2) of this 
section and § 1.401(a)(9)-5(f)(2) will apply taking into account the new beneficiary and all of the 
beneficiaries of the trust that were treated as beneficiaries of the employee before the addition of 
the new beneficiary.

(v) Delay in full distribution requirement. This paragraph (f)(5)(v) provides a special rule that 
applies if a full distribution of the employee's entire interest in the plan is not required in a calendar 
year pursuant to § 1.401(a)(9)-5(e), but a beneficiary is added in that calendar year. In that case, 
if, taking into account the added beneficiary pursuant to paragraph (f)(5)(iv)(C) of this section, a 
full distribution of the employee's entire interest in the plan would have been required in that 
calendar year or an earlier calendar year, then a full distribution of the employee's entire interest 
in the plan will not be required until the end of the calendar year following the calendar year in 
which the beneficiary is added. For example, if life expectancy payments are being made to an 
eligible designated beneficiary and, more than 10 years after the employee's death, a beneficiary 
is added who is not an eligible designated beneficiary as described in paragraph (e) of this section, 
then the employee is treated as not having an eligible designated beneficiary for purposes of 
§ 1.401(a)(9)-5(e)(2) (so that a full distribution of the employee's entire interest in the plan would 
have been required within 10 years of the employee's death). However, pursuant to this paragraph 
(f)(5)(v), the full distribution of the employee's entire interest in the plan is not required until the 
end of the calendar year following the calendar year in which the new trust beneficiary was added. 

(6) Examples. The following examples illustrate the see-through trust rules of this paragraph (f). 

(i) Example 1— (A) Facts. Employer L maintains a defined contribution plan, Plan W. Unmarried 
Employee C died in 2024 at age 30. Prior to C's death, C named a testamentary trust (Trust T) 
that satisfies the requirements of paragraph (f)(2) of this section, as the beneficiary of C's interest 
in Plan W. The terms of Trust T require that all distributions received from Plan W, upon receipt 
by the trustee, be paid directly to D, C's sibling, who is 5 years older than C. The terms of Trust T 
also provide that, if D dies before C's entire account balance has been distributed to D, E will be 
the beneficiary of C's remaining account balance. 

(B) Analysis. Pursuant to paragraph (f)(1)(ii)(A) of this section, Trust T is a conduit trust. Because 
Trust T is a conduit trust (meaning the residual beneficiary rule in paragraph (f)(3)(i)(B) of this 
section does not apply) and because E is only entitled to any portion of C's account if D dies 
before the entire account has been distributed, E is disregarded in determining C's designated 
beneficiary. Because D is an eligible designated beneficiary, D may use the life expectancy rule 
of § 1.401(a)(9)-3(c)(4). Accordingly, even if D dies before C's entire interest in Plan W is 
distributed to Trust T, D's life expectancy continues to be used to determine the applicable 
denominator. Note, however, that because § 1.401(a)(9)-5(e)(3) applies in this situation, a 
distribution of C's entire interest in Plan W will be required no later than the end of the calendar 
year that includes the tenth anniversary of D's death. 

(ii) Example 2 —(A) Facts related to plan and beneficiary. Employer M maintains a defined 
contribution plan, Plan X. Employee A died in 2024 at the age of 55, survived by Spouse B, who 
was then 50 years old. A's account balance in Plan X is invested only in productive assets and 
was includible in A's gross estate under section 2039. A named a testamentary trust (Trust P) as 
the beneficiary of all amounts payable from A's account in Plan X after A's death. Trust P satisfies 
the see-through trust requirements of paragraph (f)(2) of this section. 
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(B) Facts related to trust. Under the terms of Trust P, all trust income is payable annually to B, 
and no one has the power to appoint or distribute Trust P principal to any person other than B. 
A's sibling, C, who is less than 10 years younger than A (and thus is an eligible designated 
beneficiary) and is younger than B, is the sole residual beneficiary of Trust P. Also, under the 
terms of Trust P, if C predeceases B, then, upon B's death, all Trust P principal is distributed to 
Charity Z (an organization exempt from tax under section 501(c)(3)). No other person has a 
beneficial interest in Trust P. Under the terms of Trust P, B has the power, exercisable annually, 
to compel the trustee to withdraw from A's account balance in Plan X an amount equal to the 
income earned during the calendar year on the assets held in A's account in Plan X and to 
distribute that amount through Trust P to B. Plan X includes no prohibition on withdrawal from A's 
account of amounts in excess of the annual required minimum distributions under section 
401(a)(9). In accordance with the terms of Plan X, the trustee of Trust P elects to take annual life 
expectancy payments pursuant to section 401(a)(9)(B)(iii). If B exercises the withdrawal power, 
the trustee must withdraw from A's account under Plan X the greater of the amount of income 
earned in the account during the calendar year or the required minimum distribution. However, 
under the terms of Trust P, and applicable State law, only the portion of the Plan X distribution 
received by the trustee equal to the income earned by A's account in Plan X is required to be 
distributed to B (along with any other trust income). 

(C) Analysis. Because Trust P does not require that distributions from A's account in Plan X to 
Trust P, upon receipt by the trustee, be paid directly to (or for the benefit of) B, Trust P is not a 
conduit trust and accordingly is an accumulation trust (as described in paragraph (f)(1)(ii)(B) of 
this section). Pursuant to paragraph (f)(3)(i)(B) of this section, C, as the residual beneficiary of 
Trust P, is treated as a beneficiary designated under Plan X (even though access to those 
amounts is delayed until after B's death). Pursuant to paragraph (f)(2)(iii)(A) of this section, 
because Charity Z's entitlement to amounts in the trust is based on the death of a beneficiary 
described in paragraph (f)(3)(i)(B) of this section who is not also described in paragraph (f)(3)(i)(A) 
of this section, Charity Z is disregarded as a beneficiary of A. Under § 1.401(a)(9)- 5(f)(1), the 
designated beneficiary used to determine the applicable denominator is the oldest of the 
designated beneficiaries of Trust P's interest in Plan X. B is the oldest of the beneficiaries of Trust 
P's interest in Plan X (including residual beneficiaries). Thus, the applicable denominator for 
purposes of section 401(a)(9)(B)(iii) is B's life expectancy. Because C is a beneficiary of A's 
account in Plan X in addition to B, B is not the sole beneficiary of A's account and the special rule 
in section 401(a)(9)(B)(iv) and § 1.401(a)(9)-3(d) is not available. Accordingly, the annual required 
minimum distributions from the account to Trust P must begin no later than the end of the calendar 
year following the calendar year of A's death. 

(iii) Example 3 —(A) Facts. The facts are the same as in paragraph (f)(6)(ii) of this section ( 
Example 2), except that C is more than 10 years younger than A, meaning that at least one of the 
beneficiaries of Trust P's interest in Plan X is not an eligible designated beneficiary. 

(B) Analysis. Pursuant to paragraph (e)(2)(i) of this section, A is treated as not having an eligible 
designated beneficiary. Pursuant to § 1.401(a)(9)-3(c)(5), the trustee of Trust P is not permitted 
to make an election to take annual life expectancy distributions and the 10-year rule of 
§ 1.401(a)(9)-3(c)(3) applies. 

(iv) Example 4 —(A) Facts related to plan and beneficiary. Employer N maintains a defined 
contribution plan, Plan Y. Employee F died in 2025 at the age of 60. F named a testamentary trust 
(Trust Q), which was established under F's will, as the beneficiary of all amounts payable from 
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F's account in Plan X after F's death. Trust Q satisfies the see-through trust requirements of 
paragraph (f)(2) of this section. 

(B) Facts related to trust. Under the terms of Trust Q, all trust income is payable to F's surviving 
spouse G for life, no person has the power to appoint or distribute Trust Q principal to any person 
other than G, and G has a testamentary power of appointment to name the beneficiaries of the 
remainder in Trust Q. The power of appointment provides that, if G does not exercise the power, 
then upon G's death, F's descendants, per stirpes, are entitled to the remainder interest in Trust 
Q. As of the date of F's death, F has two children, K and L, neither of whom is disabled, chronically 
ill, or under age 21. Before September 30 of the calendar year following the calendar year in which 
F died, G irrevocably restricts G's power of appointment so that G may exercise the power to 
appoint the remainder beneficiaries of Trust Q only in favor of G's siblings (who all are less than 
10 years younger than F and thus, are eligible designated beneficiaries). 

(C) Analysis. Pursuant to paragraph (f)(5)(ii)(A) of this section, because G timely restricted the 
power of appointment so that G may exercise the power to appoint the residual interest in Trust 
Q only in favor of G's siblings, the designated beneficiaries are G and G's siblings. Because all of 
the designated beneficiaries are eligible designated beneficiaries, annual life expectancy 
payments are permitted under section 401(a)(9)(B)(iii). Note, however, that because 
§ 1.401(a)(9)-5(e)(3) applies, a distribution of the remaining interest is required by no later than 
10 years after the calendar year in which the oldest of G and G's siblings dies. 

(v) Example 5 —(A) Facts. The facts are the same as in paragraph (f)(6)(iv) of this section ( 
Example 4), except that G does not restrict the power by September 30 of the calendar year 
following the calendar year of F's death. 

(B) Analysis. Pursuant to paragraph (f)(5)(ii)(A) of this section, G, K, and L are treated as F's 
beneficiaries. Pursuant to § 1.401(a)(9)-3(c)(5), because K and L are not eligible designated 
beneficiaries, the trustee of Trust Q is not permitted to make an election to take annual life 
expectancy distributions, and the 10-year rule of § 1.401(a)(9)-3(c)(3) applies. 

(g) Applicable multi-beneficiary trust —(1) Certain see-through trusts with disabled or chronically 
ill beneficiaries. An applicable multi-beneficiary trust is a see-through trust with more than one 
beneficiary and with respect to which— 

(i) All of the trust beneficiaries are designated beneficiaries;

(ii) The trust terms identify one or more individuals, each of whom is disabled (as defined in 
paragraph (e)(1)(iii) of this section) or chronically ill (as defined in paragraph (e)(1)(iv) of this 
section), who are described in paragraph (f)(3)(i)(A) of this section; and

(iii) The terms of the trust provide that no beneficiary (other than an individual described in 
paragraph (g)(1)(ii) of this section) has any right to the employee's interest in the plan until the 
death of all of the eligible designated beneficiaries described in paragraph (g)(1)(ii) of this section.

(2) Termination of interest in trust. A provision in the trust agreement that permits the termination 
of the interest in the trust of a beneficiary described in paragraph (g)(1)(ii) of this section prior to 
that beneficiary's death will not cause the trust to fail to be treated as an applicable multi-
beneficiary trust, but only if paragraph (g)(1)(iii) of this section continues to apply. Upon the death 
of the last to survive of the beneficiaries described in paragraph (g)(1)(ii) of this section, the trust 
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is treated as having been modified as of the date of that death to add the other trust beneficiaries. 
Thus, if the death occurs after September 30 of the calendar year following the calendar year of 
the employee's death, the rules of paragraph (f)(5)(iv) of this section will apply. 

(3) Special definition of designated beneficiary. For purposes of paragraph (g)(1)(i) of this section, 
any beneficiary that is an organization described in section 408(d)(8)(B)(i) (certain organizations 
to which a charitable contribution may be made) is treated as a designated beneficiary. 

(h) Documentation requirements for trusts —(1) General rule. The documentation requirements 
of this paragraph (h) are satisfied if— 

(i) With respect to required minimum distributions for a distribution calendar year that begins on 
or before the date of the employee's death, paragraph (h)(2) of this section is satisfied no later 
than the first day of the distribution calendar year; or

(ii) With respect to required minimum distributions for a distribution calendar year that begins after 
the date of the employee's death, or that begins after the employee's surviving spouse has died 
in a case to which § 1.401(a)(9)-3(d) applies, paragraph (h)(3) of this section is satisfied no later 
than October 31 of the calendar year following the calendar year that includes the employee's 
date of death or the date of death of the employee's surviving spouse, respectively.

(2) Required minimum distributions while employee is still alive —(i) In general. If an employee 
designates a trust as the beneficiary of the employee's entire benefit and the employee's spouse 
is the only beneficiary of the trust treated as a beneficiary of the employee pursuant to the rules 
of paragraph (f) of this section, then, in order to satisfy the documentation requirements of this 
paragraph (h)(2) (so that the applicable denominator for a distribution calendar year may be 
determined under the rules of § 1.401(a)(9)-5(c)(2), assuming the other requirements of 
paragraph (f)(2) of this section are satisfied), the employee must satisfy either the requirements 
of paragraph (h)(2)(ii) of this section (requiring the employee to provide a copy of the trust 
instrument) or the requirements of paragraph (h)(2)(iii) of this section (requiring the employee to 
provide a list of beneficiaries). The plan administrator may determine which of the two alternatives 
in the preceding sentence is available to the employee. 

(ii) Employee to provide copy of trust instrument. An employee satisfies the requirements of this 
paragraph (h)(2)(ii) if the employee— 

(A) Provides the plan administrator a copy of the trust instrument; and

(B) Agrees that, if the trust instrument is amended at any time in the future, the employee will, 
within a reasonable time, provide the plan administrator a copy of each amendment.

(iii) Employee to provide list of beneficiaries. An employee satisfies the requirements of this 
paragraph (h)(2)(iii) if the employee— 

(A) Provides the plan administrator a list of all of the beneficiaries of the trust (including contingent 
beneficiaries) with a description of the conditions on their entitlement sufficient to establish that 
the spouse is the only beneficiary of the trust treated as a beneficiary of the employee pursuant 
to the rules of paragraph (f) of this section;
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(B) Certifies that, to the best of the employee's knowledge, the list described in paragraph 
(h)(2)(iii)(A) of this section is correct and complete and that the requirements of paragraphs 
(f)(2)(i) through (iii) of this section are satisfied; and

(C) Agrees that, if the trust instrument is amended at any time in the future, the employee will, 
within a reasonable time, provide the plan administrator corrected certifications to the extent that 
the amendment changes any information previously certified; and

(D) Agrees to provide a copy of the trust instrument to the plan administrator upon request.

(3) Required minimum distributions after death —(i) In general. In order to satisfy the 
documentation requirement of this paragraph (h)(3) for required minimum distributions after the 
death of the employee (or after the death of the employee's surviving spouse in a case to which 
§ 1.401(a)(9)-3(d) applies), the trustee of the trust must satisfy the requirements of either 
paragraph (h)(3)(ii) (requiring the trustee to provide a list of beneficiaries) or paragraph (h)(3)(iii) 
of this section (requiring the trustee to provide a copy of the trust instrument). The plan 
administrator may determine which of the two alternatives in the preceding sentence is available 
for the trust. 

(ii) Trustee to provide list of beneficiaries. A trustee satisfies the requirements of this paragraph 
(h)(3)(ii) if the trustee— 

(A) Provides the plan administrator a final list of all beneficiaries of the trust as of September 30 
of the calendar year following the calendar year of the death (including contingent beneficiaries) 
with a description of the conditions on their entitlement sufficient to establish which of those 
beneficiaries are treated as beneficiaries of the employee (or surviving spouse, if applicable);

(B) Certifies that, to the best of the trustee's knowledge, this list is correct and complete and that 
the requirements of paragraphs (f)(2)(i) through (iii) of this section are satisfied; and

(C) Agrees to provide a copy of the trust instrument to the plan administrator upon request.

(iii) Trustee to provide copy of trust instrument. A trustee satisfies the requirements of this 
paragraph (h)(3)(iii) if the trustee provides the plan administrator with a copy of the actual trust 
document for the trust that is named as a beneficiary of the employee under the plan as of the 
employee's date of death. 

(4) Relief for discrepancy between trust instrument and employee certifications or earlier trust 
instruments —(i) In general. If required minimum distributions are determined based on the 
information provided to the plan administrator in certifications or trust instruments described in 
paragraph (h)(2) or (3) of this section, a plan will not fail to satisfy section 401(a)(9) merely 
because the actual terms of the trust instrument are inconsistent with the information in those 
certifications or trust instruments previously provided to the plan administrator, but only if— 

(A) The plan administrator reasonably relied on the information provided; and

(B) The required minimum distributions for calendar years after the calendar year in which the 
discrepancy is discovered are determined based on the actual terms of the trust instrument.
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(ii) Excise tax. For purposes of determining the amount of the excise tax under section 4974, the 
required minimum distribution is determined for any year based on the actual terms of the trust in 
effect during the year. 

§ 1.401(a)(9)-5
Required minimum distributions from defined contribution plans.

(a) General rules —(1) In general. Subject to the rules of paragraph (e) of this section (requiring 
distribution of an employee's entire interest by a specified deadline in certain situations), if an 
employee's accrued benefit is in the form of an individual account under a defined contribution 
plan, the minimum amount required to be distributed for each distribution calendar year beginning 
with the first distribution calendar year for the employee or designated beneficiary (as determined 
under paragraph (a)(2) of this section) is equal to the quotient obtained by dividing the account 
balance (determined under paragraph (b) of this section) by the applicable denominator 
(determined under paragraph (c) or (d) of this section, whichever applies). However, the required 
minimum distribution amount will never exceed the entire account balance on the date of the 
distribution. See paragraph (g)(1) of this section for rules that apply if a portion of the employee's 
account is not vested. 

(2) Distribution calendar year —(i) In general. A calendar year for which a minimum distribution is 
required is a distribution calendar year. 

(ii) First distribution calendar year for employee if employee dies on or after required beginning 
date. If an employee's required beginning date is April 1 of the calendar year following the 
calendar year in which the employee attains the applicable age, then the employee's first 
distribution calendar year is the year the employee attains the applicable age. If an employee's 
required beginning date is April 1 of the calendar year following the calendar year in which the 
employee retires, the employee's first distribution calendar year is the calendar year in which the 
employee retires. 

(iii) First distribution calendar year for designated beneficiary if employee dies before required 
beginning date. In the case of an employee who dies before the required beginning date, if the 
life expectancy rule in § 1.401(a)(9)-3(c)(4) applies, then the first distribution calendar year for the 
designated beneficiary is the calendar year following the calendar year in which the employee 
died (or, if applicable, the calendar year described in § 1.401(a)(9)-3(d)). See § 1.401(a)(9)-
3(c)(5) to determine whether the life expectancy rule applies. 

(3) Time for distributions. The distribution required for the employee's first distribution calendar 
year (as described in paragraph (a)(2)(ii) of this section) may be made on or before April 1 of the 
following calendar year. The required minimum distribution for any other distribution calendar year 
(including the required minimum distribution for the distribution calendar year in which the 
employee's required beginning date occurs or the first distribution calendar year for the 
designated beneficiary) must be made on or before the end of that distribution calendar year. 

(4) Minimum distribution incidental benefit requirement. If distributions of an employee's account 
balance under a defined contribution plan are made in accordance with this section— 

(i) With respect to the retirement benefits provided by that account balance, to the extent the 
incidental benefit requirement of § 1.401-1(b)(1)(i) requires distributions, that requirement is 
deemed satisfied; and
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(ii) No additional distributions are required to satisfy section 401(a)(9)(G).

(5) Annuity contracts —(i) Purchase of annuity contract permitted. A plan may satisfy section 
401(a)(9) by the purchase of an annuity contract from an insurance company in accordance with 
§ 1.401(a)(9)-6(d) with the employee's entire individual account, provided that the terms of the 
annuity satisfy § 1.401(a)(9)-6. However, a distribution of an annuity contract is not a distribution 
for purposes of this section. 

(ii) Transition from defined contribution rules to defined benefit rules. If an annuity is purchased in 
accordance with paragraph (a)(5)(i) of this section after distributions are required to commence 
(the required beginning date, in the case of distributions commencing before death, or the 
calendar year determined under § 1.401(a)(9)-3(c)(4) or, if applicable, § 1.401(a)(9)-3(d), in the 
case of distributions commencing after death), then the plan will satisfy section 401(a)(9) only if, 
in the year of purchase, distributions from the individual account satisfy this section, and for 
calendar years following the year of purchase, payments under the annuity contract are made in 
accordance with § 1.401(a)(9)-6. Payments under the annuity contract during the year in which 
the annuity contract is purchased are treated as distributions from the individual account for 
purposes of determining whether the distributions from the individual account satisfy this section 
in the calendar year of purchase. 

(iii) Bifurcation if annuity contract is purchased with portion of employee's account. A portion of 
an employee's account balance under a defined contribution plan is permitted to be used to 
purchase an annuity contract while another portion remains in the account, provided that the 
requirements of paragraphs (a)(5)(i) and (ii) of this section are satisfied (other than the 
requirement that the contract be purchased with the employee's entire individual account). In that 
case, in order to satisfy section 401(a)(9) for calendar years after the calendar year of purchase, 
the remaining account balance under the plan must be distributed in accordance with this section. 

(iv) Optional aggregation rule. In the case of an annuity contract purchased with a portion of the 
employee's account balance, in lieu of applying section 401(a)(9) separately with respect to the 
annuity contract and the remaining account balance as described in paragraph (a)(5)(iii) of this 
section, a plan may permit an employee to elect to satisfy section 401(a)(9) for the annuity 
contract and that account balance in the aggregate by— 

(A) Adding the fair market value of the contract to the remaining account balance determined 
under paragraph (b) of this section; and

(B) Treating payments under the annuity contract as distributions from the employee's individual 
account.

(v) [Reserved]

(6) Impact of additional distributions in prior years. If, for any distribution calendar year, the amount 
distributed exceeds the required minimum distribution for that calendar year, no credit towards a 
required minimum distribution will be given in subsequent calendar years for the excess 
distribution. 

(b) Determination of account balance —(1) General rule. In the case of an individual account 
under a defined contribution plan, the benefit used in determining the required minimum 
distribution for a distribution calendar year is the account balance as of the last valuation date in 
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the calendar year preceding that distribution calendar year (valuation calendar year) adjusted in 
accordance with this paragraph (b). For this purpose, all of an employee's accounts under the 
plan are aggregated. Thus, all separate accounts, including a separate account for employee 
contributions under section 72(d)(2), are aggregated for purposes of this section. 

(2) Adjustment for subsequent allocations and distributions —(i) Subsequent allocations. The 
account balance is increased by the amount of any contributions or forfeitures allocated to the 
account balance as of dates in the valuation calendar year after the valuation date. For this 
purpose, contributions that are allocated to the account balance as of dates in the valuation 
calendar year after the valuation date, but that are not actually made during the valuation calendar 
year, may be excluded. 

(ii) Subsequent distributions. The account balance is decreased by distributions made in the 
valuation calendar year after the valuation date. 

(3) Adjustment for designated Roth accounts. For distribution calendar years up to and including 
the calendar year that includes the employee's date of death, the account balance does not 
include amounts held in a designated Roth account (as described in section 402A(b)(2)). 

(4) Exclusion for QLAC. The account balance does not include the value of any qualifying 
longevity annuity contract (QLAC), defined in § 1.401(a)(9)-6(q), that is held under the plan. 

(5) Treatment of rollovers. If an amount is distributed from a plan and rolled over to another plan 
(receiving plan), then the rules of § 1.401(a)(9)-7(b) apply for purposes of determining the benefit 
and required minimum distribution under the receiving plan. If an amount is transferred from one 
plan (transferor plan) to another plan (transferee plan) in a transfer to which section 414(l) applies, 
then the rules of §§ 1.401(a)(9)-7(c) and (d) apply for purposes of determining the amount of the 
benefit and required minimum distribution under both the transferor and transferee plans. 

(c) Determination of applicable denominator during employee's lifetime —(1) General rule. Except 
as provided in paragraph (c)(2) of this section (relating to a spouse beneficiary who is more than 
10 years younger than the employee), the applicable denominator for required minimum 
distributions for each distribution calendar year beginning with the employee's first distribution 
calendar year (as described in paragraph (a)(2)(ii) of this section) is determined using the Uniform 
Lifetime Table in § 1.401(a)(9)-9(c) for the employee's age as of the employee's birthday in the 
relevant distribution calendar year. The requirement to take an annual distribution calculated in 
accordance with the preceding sentence applies for every distribution calendar year up to and 
including the calendar year that includes the employee's date of death. Thus, a required minimum 
distribution is due for the calendar year of the employee's death, and that amount must be 
distributed during that year to any beneficiary to the extent it has not already been distributed to 
the employee. 

(2) Spouse is sole beneficiary —(i) Determination of applicable denominator. If the employee's 
surviving spouse who is more than 10 years younger than the employee is the employee's sole 
beneficiary, then the applicable denominator is the joint and last survivor life expectancy for the 
employee and spouse determined using the Joint and Last Survivor Table in § 1.401(a)(9)-9(d) 
for the employee's and spouse's ages as of their birthdays in the relevant distribution calendar 
year (rather than the applicable denominator determined under paragraph (c)(1) of this section). 
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(ii) Spouse must be sole beneficiary at all times. Except as otherwise provided in paragraph 
(c)(2)(iii) of this section (relating to a death or divorce in a calendar year), the spouse is the sole 
beneficiary for purposes of determining the applicable denominator for a distribution calendar year 
during the employee's lifetime only if the spouse is the sole beneficiary of the employee's entire 
interest at all times during the distribution calendar year. 

(iii) Change in marital status. If the employee and the employee's spouse are married on January 
1 of a distribution calendar year, but do not remain married throughout that year (that is, the 
employee or the employee's spouse dies or they become divorced during that year), the employee 
will not fail to have a spouse as the employee's sole beneficiary for that year merely because they 
are not married throughout that year. However, the change in beneficiary due to the death or 
divorce of the spouse in a distribution calendar year will be effective for purposes of determining 
the applicable denominator under section 401(a)(9) and this paragraph (c) for the following 
calendar years. 

(d) Applicable denominator after employee's death —(1) Death on or after the employee's 
required beginning date —(i) In general. If an employee dies after distribution has begun as 
determined under § 1.401(a)(9)-2(a)(3) (generally, on or after the employee's required beginning 
date), distributions must satisfy section 401(a)(9)(B)(i). In order to satisfy this requirement, the 
applicable denominator for distribution calendar years that begin after the employee's death is 
determined under the rules of this paragraph (d)(1) (or is determined under the rules of paragraph 
(g)(3) of this section, if applicable). The requirement to take an annual distribution in accordance 
with the preceding sentence continues to apply for every distribution calendar year until the 
employee's interest is fully distributed. Thus, a required minimum distribution is due for the 
calendar year of the beneficiary's death, and that amount must be distributed during that calendar 
year to any beneficiary of the deceased beneficiary to the extent it has not already been distributed 
to the deceased beneficiary. If section 401(a)(9)(H) applies to the employee's interest in the plan, 
then the distributions also must satisfy either section 401(a)(9)(B)(ii) (applied by substituting 10 
years for 5 years) or, if the beneficiary is an eligible designated beneficiary, section 
401(a)(9)(B)(iii) (taking into account sections 401(a)(9)(E)(iii) and 401(a)(9)(H)(iii)). In order to 
satisfy those requirements, in addition to determining the applicable denominator under the rules 
of this paragraph (d)(1), the distributions must satisfy any applicable requirements under 
paragraph (e) of this section. 

(ii) Employee with designated beneficiary. If the employee has a designated beneficiary as of the 
date determined under § 1.401(a)(9)-4(c), the applicable denominator is the greater of— 

(A) The designated beneficiary's remaining life expectancy; and

(B) The employee's remaining life expectancy.

(iii) Employee with no designated beneficiary. If the employee does not have a designated 
beneficiary as of the date determined under § 1.401(a)(9)-4(c), the applicable denominator is the 
employee's remaining life expectancy. 

(2) Death before an employee's required beginning date. If an employee dies before distributions 
have begun (as determined under § 1.401(a)(9)-2(a)(3)) and the life expectancy rule described in 
§ 1.401(a)(9)-3(c)(4) applies, then the applicable denominator for distribution calendar years 
beginning with the first distribution calendar year for the designated beneficiary (as described in 
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paragraph (a)(2)(iii) of this section) is the designated beneficiary's remaining life expectancy (or 
is determined under the rules of paragraph (g)(3) of this section, if applicable). 

(3) Remaining life expectancy —(i) Life expectancy table. For purposes of this paragraph (d), all 
life expectancies are determined using the Single Life Table in § 1.401(a)(9)-9(b). 

(ii) Employee's life expectancy. The employee's remaining life expectancy is determined initially 
using the employee's age as of the employee's birthday in the calendar year of the employee's 
death. In subsequent calendar years, the remaining life expectancy is determined by reducing 
that initial life expectancy by one for each calendar year that has elapsed after that first calendar 
year. 

(iii) Non-spouse designated beneficiary. If the designated beneficiary is not the employee's 
surviving spouse, then the designated beneficiary's remaining life expectancy is determined 
initially using the beneficiary's age as of the beneficiary's birthday in the calendar year following 
the calendar year of the employee's death. Except as otherwise provided in paragraph (d)(3)(iv) 
of this section, for subsequent calendar years, the designated beneficiary's remaining life 
expectancy is determined by reducing that initial life expectancy by one for each calendar year 
that has elapsed after that first calendar year. 

(iv) Spouse as designated beneficiary. If the surviving spouse of the employee is the employee's 
sole beneficiary, then the surviving spouse's remaining life expectancy is redetermined each 
distribution calendar year up to and including the calendar year of the spouse's death using the 
surviving spouse's age as of the surviving spouse's birthday in the distribution calendar year. For 
each calendar year following the calendar year of the spouse's death, the spouse's remaining life 
expectancy is determined by reducing the spouse's remaining life expectancy in the calendar year 
of the spouse's death by one for each calendar year that has elapsed after that calendar year. 

(e) Distribution of employee's entire interest required —(1) In general. Except as provided in 
paragraph (f) of this section, if an employee's accrued benefit is in the form of an individual 
account under a defined contribution plan, then the entire interest of the employee must be 
distributed by the end of the earliest of the calendar years described in paragraph (e)(2), (3), or 
(4) of this section. However, the preceding sentence does not apply if section 401(a)(9)(H) does 
not apply with respect to the employee (for example, if both the employee and the employee's 
designated beneficiary died before January 1, 2020). See § 1.401(a)(9)-1(b) for rules relating to 
the section 401(a)(9)(H) effective date. 

(2) 10-year limit for designated beneficiary who is not an eligible designated beneficiary. If the 
employee's designated beneficiary is not an eligible designated beneficiary (as determined in 
accordance with § 1.401(a)(9)-4(e)), then the calendar year described in this paragraph (e)(2) is 
the calendar year that includes the tenth anniversary of the date of the employee's death. 

(3) 10-year limit following death of eligible designated beneficiary. If the employee's designated 
beneficiary is an eligible designated beneficiary (as determined in accordance with § 1.401(a)(9)-
4(e)), then the calendar year described in this paragraph (e)(3) is the calendar year that includes 
the tenth anniversary of the date of the designated beneficiary's death. 

(4) 10-year limit after minor child of the employee reaches age of majority. If the employee's 
designated beneficiary is an eligible designated beneficiary only because the beneficiary is the 
child of the employee who has not reached the age of majority at the time of the employee's 
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death, then the calendar year described in this paragraph (e)(4) is the calendar year that includes 
the tenth anniversary of the date the designated beneficiary reaches the age of majority. 

(f) Rules for multiple designated beneficiaries —(1) Determination of applicable denominator —
(i) General rule. Except as otherwise provided in paragraph (f)(1)(ii) of this section and 
§ 1.401(a)(9)-8(a), if the employee has more than one designated beneficiary, then the 
determination of the applicable denominator under paragraph (d) of this section is made using 
the oldest designated beneficiary of the employee. 

(ii) Applicable multi-beneficiary trusts. If an employee's beneficiary is an applicable multi-
beneficiary trust described in § 1.401(a)(9)-4(g)(1), then only the trust beneficiaries described in 
§ 1.401(a)(9)-4(g)(1)(ii) are taken into account in determining the oldest designated beneficiary 
for purposes of paragraph (f)(1)(i) of this section. 

(2) Determination of when entire interest is required to be distributed —(i) General rule. Except 
as otherwise provided in paragraphs (f)(2)(ii) and (iii) of this section and § 1.401(a)(9)-8(a), if an 
employee has more than one designated beneficiary, then paragraph (e)(1) of this section is 
applied with respect to the oldest of the employee's designated beneficiaries. 

(ii) Special rule for employee's minor child. If any of the employee's designated beneficiaries is an 
eligible designated beneficiary because that designated beneficiary is described in § 1.401(a)(9)-
4(e)(1)(ii) (relating to the child of the employee who has not reached the age of majority at the 
time of the employee's death), then— 

(A) Paragraph (e)(2) of this section does not apply;

(B) Paragraph (e)(3) of this section applies as if the death of the employee's eligible designated 
beneficiary does not occur until the death of all of the designated beneficiaries who are described 
in § 1.401(a)(9)-4(e)(1)(ii); and

(C) Paragraph (e)(4) of this section applies as if the attainment of the age of majority of the 
employee's eligible designated beneficiary described in § 1.401(a)(9)-4(e)(1)(ii) does not occur 
until the youngest of those eligible designated beneficiaries reaches the age of majority.

(iii) Applicable multi-beneficiary trust. If an employee's beneficiary is an applicable multi-
beneficiary trust described in § 1.401(a)(9)-4(g)(1), then paragraph (e)(3) of this section applies 
as if the death of the employee's eligible designated beneficiary does not occur until the death of 
the last to survive of the trust beneficiaries who are described in § 1.401(a)(9)-4(g)(1)(ii). 

(g) Special rules —(1) Treatment of nonvested amounts. If the employee's benefit is in the form 
of an individual account under a defined contribution plan, the benefit used to determine the 
required minimum distribution for any distribution calendar year will be determined in accordance 
with paragraph (a) of this section without regard to whether or not all of the employee's benefit is 
vested. If, as of the end of a distribution calendar year (or as of the employee's required beginning 
date, in the case of the employee's first distribution calendar year), the total amount of the 
employee's vested benefit is less than the required minimum distribution for the calendar year, 
only the vested portion, if any, of the employee's benefit is required to be distributed by the end 
of the calendar year (or, if applicable, by the employee's required beginning date). However, the 
required minimum distribution for the subsequent calendar year must be increased by the sum of 
amounts not distributed in prior calendar years because the employee's vested benefit was less 
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than the required minimum distribution determined in accordance with paragraph (a) of this 
section. 

(2) Distributions taken into account —(i) General rule. Except as provided in this paragraph (g)(2), 
all amounts distributed from an individual account under a defined contribution plan are 
distributions that are taken into account in determining whether this section is satisfied for a 
calendar year, regardless of whether the amount is includible in income. Thus, for example, 
amounts that are excluded from income as recovery of investment in the contract under section 
72 generally are taken into account for purposes of determining whether this section is satisfied 
for a calendar year. Similarly, amounts excluded from income as net unrealized appreciation on 
employer securities generally are taken into account for purposes of satisfying this section. 

(ii) Amounts not eligible for rollover. An amount is not taken into account in determining whether 
this section is satisfied for a calendar year if that amount is described in § 1.402(c)-2(c)(3) (relating 
to amounts that are not treated as eligible rollover distributions). 

(iii) [Reserved]

(iv) [Reserved]

(3) Surviving spouse election under section 401(a)(9)(B)(iv) —(i) In general. A defined contribution 
plan may include a provision, applicable to an employee whose sole beneficiary is that employee's 
surviving spouse, under which the surviving spouse may elect to be treated as the employee for 
purposes of determining the required minimum distribution for a calendar year under this section. 

(ii) [Reserved]

§ 1.401(a)(9)-6
Required minimum distributions for defined benefit plans and annuity contracts.

(a) General rules —(1) In general. In order to satisfy section 401(a)(9), except as otherwise 
provided in this section, distributions of the employee's entire interest under a defined benefit plan 
or under an annuity contract must be paid in the form of periodic annuity payments for the 
employee's life (or the joint lives of the employee and beneficiary) or over a period certain that 
does not exceed the maximum length of the period certain determined in accordance with 
paragraph (c) of this section. The interval between payments for the annuity must not exceed one 
year and, except as otherwise provided in this section, must be uniform over the entire distribution 
period. Once payments have commenced over a period, the period may only be changed in 
accordance with paragraph (n) of this section. Life (or joint and survivor) annuity payments must 
satisfy the minimum distribution incidental benefit requirements of paragraph (b) of this section. 
Except as otherwise provided in this section (for example, permitted increases described in 
paragraph (o) of this section), all payments (whether paid over an employee's life, joint lives, or a 
period certain) also must be nonincreasing. 

(2) Definition of life annuity. An annuity described in this section may be a life annuity (or joint and 
survivor annuity) with a period certain, provided that the life annuity (or joint and survivor annuity, 
if applicable) and the period certain payments each meet the requirements of paragraph (a)(1) of 
this section. For purposes of this section, if distributions are permitted to be made over the lives 
of the employee and the designated beneficiary, references to a life annuity include a joint and 
survivor annuity. 
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(3) Annuity commencement —(i) First payment and frequency. Annuity payments must 
commence on or before the employee's required beginning date (within the meaning of 
§ 1.401(a)(9)-2(b)). The first payment, which must be made on or before the employee's required 
beginning date, must be the payment that is required for one payment interval. The second 
payment need not be made until the end of the next payment interval even if that payment interval 
ends in the next calendar year. Similarly, if the employee dies before the required beginning date, 
and distributions are to be made in accordance with section 401(a)(9)(B)(iii) (or, if applicable, 
section 401(a)(9)(B)(iv)), then the first payment, which must be made on or before the last day of 
the calendar year following the calendar year in which the employee died (or the date determined 
under § 1.401(a)(9)-3(d), if applicable), must be the payment that is required for one payment 
interval. Payment intervals are the periods for which payments are received, for example, 
bimonthly, monthly, semi-annually, or annually. All benefit accruals as of the last day of the first 
distribution calendar year must be included in the calculation of the amount of annuity payments 
for payment intervals ending on or after the employee's required beginning date. 

(ii) Example. A defined benefit plan (Plan X) provides monthly annuity payments for the life of 
unmarried participants with a 10-year period certain. An unmarried, retired participant A in Plan X 
attains age 73 in 2025. A's monthly annuity payment under this single life annuity based on 
accruals through December 31, 2025, is $500. In order to meet the requirements of this paragraph 
(a)(3), the first monthly payment of $500 must be made on behalf of A on or before April 1, 2026, 
and monthly payments must continue to be made thereafter for the life of A (or over the 10-year 
period certain, if longer). 

(4) Single-sum distributions —(i) In general. In the case of a single-sum distribution of an 
employee's entire accrued benefit during a distribution calendar year, the portion of the distribution 
that is the required minimum distribution for the distribution calendar year (and thus not an eligible 
rollover distribution pursuant to section 402(c)(4)(B)) is determined using the rule in either 
paragraph (a)(4)(ii) or (iii) of this section. 

(ii) Treatment as individual account. The portion of the single-sum distribution that is a required 
minimum distribution is determined by treating the single-sum-distribution as a distribution from 
an individual account plan and treating the amount of the single-sum distribution as the 
employee's account balance as of the end of the relevant valuation calendar year. If the single-
sum distribution is being made in the calendar year that includes the required beginning date and 
the required minimum distribution for the employee's first distribution calendar year has not been 
distributed, the portion of the single-sum distribution that represents the required minimum 
distribution for the employee's first and second distribution calendar years is not eligible for 
rollover. 

(iii) Treatment as first annuity payment. The portion of the single-sum distribution that is a required 
minimum distribution is permitted to be determined by expressing the employee's benefit as an 
annuity that would satisfy this section with an annuity starting date that is the first day of the 
distribution calendar year for which the required minimum distribution is being determined, and 
treating one year of annuity payments as the required minimum distribution for that year (and 
therefore, not an eligible rollover distribution). If the single-sum distribution is being made in the 
calendar year that includes the required beginning date, and the required minimum distribution 
for the employee's first distribution calendar year has not been made, then the benefit must be 
expressed as an annuity with an annuity starting date that is the first day of the first distribution 
calendar year, and the payments for the first two distribution calendar years are treated as 
required minimum distributions (and therefore not eligible rollover distributions). 
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(5) Death benefits. The rule in paragraph (a)(1) of this section prohibiting increasing payments 
under an annuity applies to payments made upon the death of an employee. However, the 
payment of an ancillary death benefit described in this paragraph (a)(5) may be disregarded in 
determining whether annuity payments are increasing, and it can be excluded in determining an 
employee's entire interest. A death benefit with respect to an employee's benefit is an ancillary 
death benefit for purposes of this paragraph (a) if— 

(i) It is not paid as part of the employee's accrued benefit or under any optional form of the 
employee's benefit; and

(ii) The death benefit, together with any other potential payments with respect to the employee's 
benefit that may be provided to a survivor, satisfies the incidental benefit requirement of § 1.401-
1(b)(1)(i).

(6) Separate treatment of separate identifiable components. If an employee's benefit under a 
defined benefit plan or annuity contract consists of separate identifiable components that are 
subject to different distribution elections, then the rules of this section may be applied separately 
to each of those components. 

(7) Additional guidance. Additional guidance regarding how distributions under a defined benefit 
plan must be paid in order to satisfy section 401(a)(9) may be issued by the Commissioner in 
revenue rulings, notices, or other guidance published in the Internal Revenue Bulletin. See 
§ 601.601(d) of this chapter. 

(b) Application of incidental benefit requirement —(1) Life annuity for employee. If the employee's 
benefit is paid in the form of a life annuity for the life of the employee satisfying section 401(a)(9) 
without regard to the minimum distribution incidental benefit requirement under section 
401(a)(9)(G) (MDIB requirement), then the MDIB requirement will be satisfied. 

(2) Joint and survivor annuity —(i) Determination of designated beneficiary. If the employee's 
benefit is paid in the form of a life annuity for the lives of the employee and a designated 
beneficiary, then the designated beneficiary is determined as of the annuity starting date. 

(ii) Spouse beneficiary. If the employee's sole beneficiary is the employee's spouse and the 
distributions satisfy section 401(a)(9) without regard to the MDIB requirement, the distributions to 
the employee will be deemed to satisfy the MDIB requirement. For example, if an employee's 
benefit is being distributed in the form of a joint and survivor annuity for the lives of the employee 
and the employee's spouse and the spouse is the sole beneficiary of the employee, the amount 
of the periodic payment payable to the spouse would not violate the MDIB requirement if it were 
100 percent of the annuity payment payable to the employee, regardless of the difference in the 
ages between the employee and the employee's spouse. 

(iii) Joint and survivor annuity, non-spouse beneficiary. If distributions commence in the form of a 
joint and survivor annuity for the lives of the employee and a beneficiary other than the employee's 
spouse, and the employee is the applicable age or older on the employee's birthday in the 
calendar year that includes the annuity starting date, then the MDIB requirement will not be 
satisfied as of the date distributions commence unless, under the distribution option, the annuity 
payments satisfy the conditions of this paragraph (b)(2)(iii). The periodic annuity payments to the 
survivor satisfy this paragraph (b)(2)(iii) only if, at any time on or after the employee's required 
beginning date, those payments do not exceed the applicable percentage of the periodic annuity 
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payment payable to the employee using the table in this paragraph (b)(2)(iii). The applicable 
percentage is based on the employee/ beneficiary age difference, which is equal to the excess of 
the age of the employee over the age of the beneficiary based on their ages on their birthdays in 
the calendar year that includes the annuity starting date. In the case of an annuity that provides 
for increasing payments, the requirement of this paragraph (b)(2)(iii) will not be violated merely 
because benefit payments to the beneficiary increase, provided the increase is determined in the 
same manner for the employee and the beneficiary. See paragraph (k)(2) of this section for rules 
regarding the application of the MDIB requirement in the case of annuity payments with an annuity 
starting date that is before the calendar year in which an employee attains the applicable age. 

Table 1 to Paragraph (b)(2)(iii)
Employee/beneficiary age difference Applicable percentage
10 years or less 100
11 96
12 93
13 90
14 87
15 84
16 82
17 79
18 77
19 75
20 73
21 72
22 70
23 68
24 67
25 66
26 64
27 63
28 62
29 61
30 60
31 59
32 59
33 58
34 57
35 56
36 56
37 55
38 55
39 54
40 54



- 152 - 7521034

Table 1 to Paragraph (b)(2)(iii)
Employee/beneficiary age difference Applicable percentage
41 53
42 53
43 53
44 and greater 52

(3) Period certain and annuity features. If a distribution form includes a period certain, the amount 
of the annuity payments payable to the beneficiary need not be reduced during the period certain, 
but in the case of a joint and survivor annuity with a period certain, the amount of the annuity 
payments payable to the beneficiary must satisfy paragraph (b)(2)(iii) of this section after the 
expiration of the period certain. 

(4) Deemed satisfaction of incidental benefit rule. Except in the case of distributions with respect 
to an employee's benefit that include an ancillary death benefit described in paragraph (a)(5) of 
this section, to the extent the incidental benefit requirement of § 1.401-1(b)(1)(i) requires a 
distribution, that requirement is deemed to be satisfied if distributions satisfy the MDIB 
requirement of this paragraph (b). If the employee's benefits include an ancillary death benefit 
described in paragraph (a)(5) of this section, the benefits (including the ancillary death benefit) 
must be distributed in accordance with the incidental benefit requirement described in § 1.401-
1(b)(1)(i) and the benefits (excluding the ancillary death benefit) must also satisfy the MDIB 
requirement of this paragraph (b). 

(c) Period certain annuity —(1) Distributions commencing during the employee's life. If the 
employee is the applicable age or older on the employee's birthday in the calendar year that 
includes the annuity starting date, then the period certain is not permitted to exceed the applicable 
denominator for the calendar year that includes the annuity starting date that would apply 
pursuant to § 1.401(a)(9)-5(c) if the plan were a defined contribution plan. However, that 
applicable denominator is determined taking into account the rules of § 1.401(a)(9)-5(c)(2) 
(relating to a spouse who is more than 10 years younger than the employee) only if the period 
certain is not provided in conjunction with a life annuity under paragraph (a)(2) of this section. See 
paragraph (k) of this section for the rule for annuity payments with an annuity starting date that is 
before the calendar year in which the employee attains the applicable age. 

(2) Distributions commencing after the employee's death. If the employee dies before the required 
beginning date and annuity distributions commence after the death of the employee under the life 
expectancy rule (under section 401(a)(9)(B)(iii) or (iv)), the period certain for any distributions 
commencing after death may not exceed the applicable denominator that would apply pursuant 
to § 1.401(a)(9)-5(d)(2) for the calendar year that includes the annuity starting date if the plan 
were a defined contribution plan. 

(d) Use of annuity contract —(1) In general. A plan will not fail to satisfy section 401(a)(9) merely 
because distributions are made from an annuity contract purchased from an insurance company 
that is licensed to do business under the laws of the State in which the contract is sold, provided 
that the payments satisfy the requirements of this section. Except in the case of a qualifying 
longevity annuity contract (QLAC) described in paragraph (q) of this section, if the annuity contract 
is purchased after the required beginning date, then the first payment interval must begin on or 
before the purchase date and the payment that is made at the end of that payment interval is the 
amount required for one payment interval. If the payments actually made under the annuity 
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contract do not meet the requirements of this section, the plan fails to satisfy section 401(a)(9). 
See also paragraph (o) of this section permitting certain increases under annuity contracts. 

(2) Applicability of section 401(a)(9)(H) —(i) Annuity contract subject to section 401(a)(9)(H). If an 
annuity contract is purchased under a defined contribution plan, or the annuity contract is 
otherwise subject to section 401(a)(9)(H), payments under that annuity contract cannot extend 
past the calendar year described in § 1.401(a)(9)-5(e). 

(ii) Determination of an eligible designated beneficiary. If an annuity contract is described in 
paragraph (d)(2)(i) of this section, then the determination of whether a beneficiary is an eligible 
designated beneficiary under section 401(a)(9)(E)(ii), is made as of the annuity starting date. For 
example, if, as of the annuity starting date, the employee's beneficiary under the contract is the 
employee's spouse, then the spouse is treated as an eligible designated beneficiary for purposes 
of applying the rules of section 401(a)(9)(H) even if the employee and spouse are subsequently 
divorced. 

(e) Treatment of additional accruals —(1) General rule. If additional benefits accrue in a calendar 
year after the employee's first distribution calendar year, distribution of the amount that accrues 
in that later calendar year must commence in accordance with paragraph (a) of this section 
beginning with the first payment interval ending in the calendar year following the calendar year 
in which that amount accrues. 

(2) Administrative delay. A plan will not fail to satisfy this section merely because there is an 
administrative delay in the commencement of the distribution of the additional benefits accrued in 
a calendar year, provided that— 

(i) The payment commences no later than the end of the first calendar year following the calendar 
year in which the additional benefit accrues; and 

(ii) The total amount paid during that first calendar year with respect to those additional benefits 
is no less than the total amount that was required to be paid during that year under paragraph 
(e)(1) of this section.

(f) Treatment of nonvested benefits. In the case of annuity distributions under a defined benefit 
plan, if any portion of the employee's benefit is not vested as of December 31 of a distribution 
calendar year, the portion that is not vested as of that date is treated as not having accrued for 
purposes of determining the required minimum distribution for that distribution calendar year. 
When an additional portion of the employee's benefit becomes vested, that portion will be treated 
as an additional accrual. See paragraph (e) of this section for the rules for distributing benefits 
that accrue under a defined benefit plan after the employee's first distribution calendar year. 

(g) Requirement for actuarial increase —(1) General rule —(i) Applicability of increase. Except as 
otherwise provided in this paragraph (g), if an employee retires after the calendar year in which 
the employee attains age 70 1/2 , then, in order to satisfy section 401(a)(9)(C)(iii), the employee's 
accrued benefit under a defined benefit plan must be actuarially increased for the period (if any) 
from the start date described in paragraph (g)(1)(ii) of this section to the end date described in 
paragraph (g)(1)(iii) of this section. 
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(ii) Start date for actuarial increase. The start date for the required actuarial increase is April 1 
following the calendar year in which the employee attains age 70 1/2 (or January 1, 1997, if the 
employee attained 70 1/2 prior to January 1, 1997). 

(iii) End date for actuarial increase. The end date for the required actuarial increase is the date 
on which benefits commence after retirement in a form that satisfies paragraphs (a) and (h) of 
this section. 

(iv) Determination of when employee attains age 70 1/2 . An employee attains age 70 1/2 as of 
the date six calendar months after the 70th anniversary of the employee's birth. For example, if 
the date of birth of an employee is June 30, 1955, the 70th anniversary of the employee's birth is 
June 30, 2025, and the employee attains age 70 1/2 in 2025. However, if the employee's date of 
birth is July 1, 1955, the 70th anniversary of the employee's birth is July 1, 2025, and the employee 
attains age 70 1/2 in 2026. 

(2) Nonapplication to 5-percent owners. This paragraph (g) does not apply to an employee if that 
employee is a 5-percent owner (as defined in section 416) with respect to the plan year ending in 
the calendar year in which the employee attains the applicable age. 

(3) Nonapplication to governmental plans. The actuarial increase required under this paragraph 
(g) does not apply to a governmental plan (within the meaning of section 414(d)). 

(4) Nonapplication to church plans and church employees —(i) Church plans. The actuarial 
increase required under this paragraph (g) does not apply to a church plan. For purposes of this 
paragraph (g)(4)— 

(A) The term church plan means a plan maintained by a church (as defined in section 
3121(w)(3)(A)) or a qualified church-controlled organization (as defined in section 3121(w)(3)(B)) 
for its employees; and 

(B) A plan is treated as a church plan only if at least 85 percent of the individuals covered by the 
plan are employees of a church or a qualified church-controlled organization.

(ii) Determination of whether an individual is an employee of a church. For purposes of this 
paragraph (g)(4), the determination of whether an individual is an employee of a church or a 
qualified church-controlled organization is made in accordance with the rules of section 
414(e)(3)(B) other than section 414(e)(3)(B)(ii). 

(iii) Church employees covered in other plans. If a plan is not a church plan within the meaning of 
paragraph (g)(4)(i) of this section, then the actuarial increase required under this paragraph (g) 
does not apply to benefits accrued under the plan by an individual that are attributable to the 
service the individual performs as an employee of a church or a qualified church-controlled 
organization (including service performed as an employee described in section 414(e)(3)(B)(i)). 

(h) Amount of actuarial increase —(1) In general. In order to satisfy section 401(a)(9)(C)(iii), the 
retirement benefits payable with respect to an employee as of the end of the period for which 
actuarial increases must be provided as described in paragraph (g) of this section must be no 
less than— 
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(i) The actuarial equivalent of the employee's retirement benefits that would have been payable 
as of the start date described in paragraph (g)(1)(ii) of this section if benefits had commenced on 
that date; plus

(ii) The actuarial equivalent of any additional benefits accrued after that date; reduced by

(iii) The actuarial equivalent of any distributions made with respect to the employee's retirement 
benefits after that date.

(2) Actuarial equivalence basis. For purposes of this paragraph (h), actuarial equivalence is 
determined using reasonable actuarial assumptions. If the plan is subject to section 411, the 
plan's assumptions must be the same as the assumptions used for determining actuarial 
equivalence for purposes of satisfying section 411. 

(3) Coordination with section 411 actuarial increase. Under section 411, in order for an employee's 
accrued benefit under a defined benefit plan to be nonforfeitable, the plan must make an actuarial 
adjustment to any portion of that accrued benefit, the payment of which is deferred past normal 
retirement age. The only exception to this rule is that, generally, no actuarial adjustment is 
required to reflect the period during which a benefit is suspended as permitted under section 
411(a)(3)(B). The actuarial increase required under section 401(a)(9)(C)(iii) for the period (if any) 
described in paragraph (g)(1)(i) of this section generally is the same as, and not in addition to, the 
actuarial increase required for the same period under section 411 to reflect any delay in the 
payment of retirement benefits after normal retirement age. However, unlike the actuarial increase 
required under section 411, the actuarial increase required under section 401(a)(9)(C)(iii) must 
be provided even during any period during which an employee's benefit has been suspended in 
accordance with section 411(a)(3)(B). 

(i) [Reserved]

(j) Distributions restricted pursuant to section 436 —(1) General rule. If an employee's entire 
interest is being distributed in accordance with the 5-year rule of section 401(a)(9)(B)(ii), a plan is 
not treated as failing to satisfy section 401(a)(9) merely because of the application of a payment 
restriction under section 436(d), provided that distributions of the employee's interest commence 
by the end of the calendar year that includes the fifth anniversary of the date of the employee's 
death and, after the annuity starting date, those distributions are paid in a form that is as 
accelerated as permitted under section 436(d), as described in paragraph (j)(2) or (3) of this 
section. 

(2) Payments restricted under section 436(d)(3). If the payment restriction of section 436(d)(3) 
applies at the time benefits commence under paragraph (j)(1) of this section, then distributions 
are made in a form that is as accelerated as permitted under section 436(d) if the benefits are 
paid in a single-sum payment equal to the maximum amount allowed under section 436(d)(3), 
with the remainder paid as a life annuity to the beneficiary (or over the course of 240 months 
pursuant to § 1.436-1(j)(6)(ii) in the case of a beneficiary that is not an individual), subject to a 
requirement that the benefit remaining is commuted to a single-sum payment when the section 
436(d)(3) payment restriction ceases to apply (to the extent that a single-sum payment is 
permitted under section 436(d)(1) and (2)). 

(3) Payments restricted under section 436(d)(1) or (2). If a plan is subject to the payment 
restriction in section 436(d)(1) or (2) at the time benefits commence under paragraph (j)(1) of this 
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section, then distributions are made in a form that is as accelerated as permitted under section 
436(d) if the benefits are paid in the form of a life annuity to the beneficiary (or over the course of 
240 months pursuant to § 1.436-1(j)(6)(ii), in the case of a beneficiary that is not an individual), 
subject to a requirement that the benefit remaining is commuted to a single-sum payment to the 
extent permitted under section 436(d) (for example, the maximum amount allowed under section 
436(d)(3)) when the payment restriction under section 436(d)(1) or (2) ceases to apply. 

(k) Treatment of early commencement —(1) General rule. Generally, the determination of whether 
a stream of payments satisfies the requirements of this section is made as of the required 
beginning date. However, if distributions start prior to the required beginning date in a distribution 
form that is an annuity under which distributions are made in accordance with the provisions of 
paragraph (a) of this section and are made over a period permitted under section 401(a)(9)(A)(ii), 
then, except as provided in this paragraph (k), the annuity starting date will be treated as the 
required beginning date for purposes of applying the rules of this section and § 1.401(a)(9)-2. 
Thus, for example, the determination of the designated beneficiary and the amount of distributions 
will be made as of the annuity starting date. Similarly, if the employee dies after the annuity 
starting date but before the required beginning date determined under § 1.401(a)(9)-2(b), then 
after the employee's death— 

(i) The remaining portion of the employee's interest must continue to be distributed in accordance 
with this section over the remaining period over which distributions commenced; and

(ii) The rules in § 1.401(a)(9)-3 relating to death before the required beginning date do not apply.

(2) Joint and survivor annuity, non-spouse beneficiary —(i) Application of MDIB requirement. If 
distributions commence in the form of a joint and survivor annuity for the lives of the employee 
and a beneficiary other than the employee's spouse, and as of the employee's birthday in the 
calendar year that includes the annuity starting date, the employee is younger than the applicable 
age, then the MDIB requirement will not be satisfied as of the date distributions commence unless, 
under the distribution option, the annuity payments to be made on and after the employee's 
required beginning date satisfy the conditions of this paragraph (k)(2). The periodic annuity 
payments payable to the survivor satisfy this paragraph (k)(2) if, at all times on and after the 
employee's annuity starting date, those payments do not exceed the applicable percentage of the 
periodic annuity payment payable to the employee determined using the table in paragraph 
(b)(2)(iii) of this section (but based on the adjusted employee/beneficiary age difference). The 
adjusted employee/beneficiary age difference is determined by first calculating the 
employee/beneficiary age difference under paragraph (b)(2)(iii) of this section and then reducing 
that age difference by the number of years by which the employee is younger than the applicable 
age on the employee's birthday in the calendar year that includes the annuity starting date. In the 
case of an annuity that provides for increasing payments, the requirement of this paragraph (k)(2) 
will not fail to be satisfied merely because benefit payments to the beneficiary increase, provided 
the increase is determined in the same manner for the employee and the beneficiary. 

(ii) Example —(A) Facts. Distributions under a defined benefit plan commence on January 1, 
2025, to an employee Z, born March 1, 1958. Z's daughter Y, born February 5, 1989, is Z's 
beneficiary. The distributions are in the form of a joint and survivor annuity for the lives of Z and 
Y with payments of $500 a month to Z and upon Z's death of $500 a month to Y (so that the 
monthly payment to Y is 100 percent of the monthly amount payable to Z). 
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(B) Analysis and conclusion. Z's required beginning date is April 1, 2032 (that is, April 1 of the 
calendar year following the calendar year in which Z will attain age 73). Under paragraph (k)(1) 
of this section, because distributions commence prior to Z's required beginning date and are in 
the form of a joint and survivor annuity for the lives of Z and Y, compliance with the rules of this 
section is determined as of the annuity starting date. Under this paragraph (k)(2), the adjusted 
employee/beneficiary age difference is calculated by taking the excess of the employee's age 
over the beneficiary's age and subtracting the number of years the employee is younger than the 
applicable age (in this case, age 73). In 2025, Z attains age 67 and Y attains age 36. Accordingly, 
the employee/beneficiary age difference is 31. Because Z is commencing benefits 6 years before 
attaining the applicable age, the adjusted employee/beneficiary age difference is 25 years. Under 
table 1 to paragraph (b)(2)(iii) of this section, the applicable percentage for a 25-year adjusted 
employee/beneficiary age difference is 66 percent. The plan does not satisfy the MDIB 
requirement because, as of January 1, 2025 (the annuity starting date), the distribution option 
provides that, as of Z's required beginning date, the monthly payment to Y upon Z's death will 
exceed 66 percent of Z's monthly payment. 

(3) Limitation on period certain. If, as of the employee's birthday in the calendar year that includes 
the annuity starting date, the employee is younger than the applicable age, then the period certain 
may not exceed the limitation on the period certain for an individual who has attained the 
applicable age as specified in paragraph (c)(1) of this section, increased by the number of years 
by which the employee is younger than the applicable age on that birthday. 

(l) Early commencement for surviving spouse. Generally, the determination of whether a stream 
of payments satisfies the requirements of this section is made as of the date on which distributions 
are required to commence. However, if the employee dies prior to the required beginning date, 
distributions commence to the surviving spouse of an employee over a period permitted under 
section 401(a)(9)(B)(iii)(II) prior to the date on which distributions are required to commence, and 
the distribution form is an annuity under which distributions are made in accordance with the 
provisions of paragraph (a) of this section, then the annuity starting date will be considered the 
required beginning date for purposes of section 401(a)(9)(B)(iv)(III). Thus, if the surviving spouse 
dies after commencing benefits and before the date described in 401(a)(9)(B)(iv)(II), then after 
the surviving spouse's death— 

(1) The rules in § 1.401(a)(9)-3(e)(1) relating to the death of the surviving spouse before the 
required beginning date under section 401(a)(9)(B)(iv)(III) will not apply upon the death of the 
surviving spouse; and

(2) The annuity distributions must continue to be made in accordance with paragraph (a) of this 
section over the remaining period over which distributions commenced. 

(m) Determination of entire interest under annuity contract —(1) General rule. Prior to the date 
that an annuity contract under an individual account plan is annuitized, the interest of an employee 
or beneficiary under that contract is treated as an individual account for purposes of section 
401(a)(9). Thus, the required minimum distribution for any year with respect to that interest is 
determined under § 1.401(a)(9)-5 rather than this section. See § 1.401(a)(9)-5(a)(5) for rules 
relating to the satisfaction of section 401(a)(9) in the year that annuity payments commence 
(including situations in which an annuity contract is purchased with a portion of an employee's 
account balance) and § 1.401(a)(9)-5(b)(4) for rules relating to QLACs (as defined in paragraph 
(q) of this section). 
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(2) Entire interest. For purposes of applying the rules in § 1.401(a)(9)-5, the entire interest under 
the annuity contract as of December 31 of the relevant valuation calendar year is treated as the 
account balance for the valuation calendar year described in § 1.401(a)(9)-5(c). The entire 
interest under an annuity contract is the dollar amount credited to the employee or beneficiary 
under the contract (that is, the notional account balance) plus the actuarial present value of any 
additional benefits (for example, survivor benefits in excess of the dollar amount credited to the 
employee or beneficiary) that will be provided under the contract. However, paragraph (m)(3) of 
this section describes certain additional benefits that may be disregarded in determining the 
employee's entire interest under the annuity contract. The actuarial present value of any additional 
benefits described under this paragraph (m) is to be determined using reasonable actuarial 
assumptions, including reasonable assumptions as to future distributions, and without regard to 
an individual's health. 

(3) Exclusions —(i) Additional value does not exceed 20 percent. The actuarial present value of 
any additional benefits provided under an annuity contract described in paragraph (m)(2) of this 
section may be disregarded if the sum of the dollar amount credited to the employee or beneficiary 
under the contract and the actuarial present value of the additional benefits is no more than 120 
percent of the dollar amount credited to the employee or beneficiary under the contract and the 
additional benefits are one or both of the following— 

(A) Additional benefits that, in the case of a distribution, are reduced by an amount sufficient to 
ensure that the ratio of the sum to the dollar amount credited does not increase as a result of the 
distribution; and

(B) An additional benefit that is the right to receive a final payment upon death that does not 
exceed the amount by which the total consideration paid exceeds the amount of prior distributions.

(ii) Return of premium death benefit. If the only additional benefit provided under the contract is 
the additional benefit described in paragraph (m)(3)(i)(B) of this section, the additional benefit may 
be disregarded regardless of its value in relation to the dollar amount credited to the employee or 
beneficiary under the contract. 

(iii) Additional guidance. The Commissioner, in revenue rulings, notices, or other guidance 
published in the Internal Revenue Bulletin (see § 601.601(d) of this chapter), may provide 
additional guidance on additional benefits that may be disregarded. 

(4) Examples. The examples in this paragraph (m)(4), which use a 5 percent interest rate and the 
mortality table used for distributions subject to section 417(e)(3) provided in Notice 2019-67, 
2019-52 IRB 1510, illustrate the application of the rules in this paragraph (m): 

(i) Example 1 —(A) Facts. G is the owner of a variable annuity contract (Contract S) under an 
individual account plan that has not been annuitized. Contract S provides a death benefit until the 
end of the calendar year in which the owner attains the age of 84 equal to the greater of the 
current Contract S notional account balance (dollar amount credited to G under the contract) and 
the largest notional account balance at any previous policy anniversary reduced proportionally for 
subsequent partial distributions (High Water Mark). Contract S provides a death benefit in 
calendar years after the calendar year in which the owner attains age 84 equal to the current 
notional account balance. Contract S provides that assets within the contract may be invested in 
a Fixed Account at a guaranteed rate of 2 percent. Contract S provides no other additional 
benefits. 
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(B) Actuarial calculations. At the end of 2028, when G has an attained age of 78 and 9 months, 
the notional account balance of Contract S (after the distribution for 2028 of 4.55 percent of the 
notional account balance as of December 31, 2027) is $550,000, and the High Water Mark, before 
adjustment for any withdrawals from Contract S in 2028, is $1,000,000. Thus, Contract S will 
provide additional benefits (that is, the death benefits in excess of the notional account balance) 
through 2034, the year S turns 84. The actuarial present value of these additional benefits at the 
end of 2028 is determined to be $67,978 (12 percent of the notional account balance). In making 
this determination, the following assumptions are made: on average, deaths occur mid-year; the 
investment return on G's notional account balance is 2 percent per annum; and minimum required 
distributions (determined without regard to additional benefits under the Contract S) are made at 
the end of each year. The following two tables summarize the actuarial methodology used in 
determining the actuarial present value of the additional benefit. 

Table 2 to Paragraph (m)(4)(i)(B)

Year Death benefit 
during year

End-of-year 
notional account 
balance before 

withdrawal

Average 
notional 
account 
balance

Withdrawal at 
end of year

End-of-year 
notional account 

balance after 
withdrawal

2028 $1,000,000 $550,000
2029 1  954,545 2  $561,000 3  $555,500 4  $26,606 534,934
2030 909,306 545,633 540,283 26,482 519,151
2031 864,291 529,534 524,342 26,760 502,774
2032 819,740 512,829 507,801 27,177 485,652
2033 775,430 495,365 490,509 27,438 467,927
2034 731,620 477,286 472,606 27,853 449,433
1  $1,000,000 death benefit reduced 4.55 percent for withdrawal during 2028. 
2  Notional account balance at end of preceding year (after distribution) increased by 2 percent 
return for year.
3  Average of $550,000 notional account balance at end of preceding year (after distribution) and 
$561,000 notional account balance at end of current year (before distribution).
4  December 31, 2028 notional account balance (before distribution) divided by uniform lifetime 
table age 79 factor of 21.1.

Table 3 to Paragraph (m)(4)(i)(B)

Year Survivorship to 
start of year

Interest 
discount to end 

of 2028
Mortality rate 
during year

Discounted additional 
benefits within year

2028
2029 1.00000 .97590 5 .03321 12,933
2030 .96679 6 .92943 .03739 7  12,398
2031 8 .93064 .88517 .04198 11,756
2032 .89157 .84302 .04715 11,055
2033 .84953 .80288 .05305 10,310
2034 .80446 .76464 .05979 9,526
 $67,978
5  One-quarter age 78 rate plus three-quarters age 79 rate.
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Table 2 to Paragraph (m)(4)(i)(B)

Year Death benefit 
during year

End-of-year 
notional account 
balance before 

withdrawal

Average 
notional 
account 
balance

Withdrawal at 
end of year

End-of-year 
notional account 

balance after 
withdrawal

6  Five percent discounted 18 months (1.05(−1.5)).
7  Blended age 79/age 80 mortality rate (.03739) multiplied by the $369,023 excess of death 
benefit over the average notional account balance ($909,306 less $540,283) multiplied by .96679 
probability of survivorship to the start of 2030 multiplied by 18-month interest discount of .92943.
8  Survivorship to start of preceding year (.96679) multiplied by probability of survivorship during 
prior year (1−.03739).

(C) Conclusion. Because Contract S provides that, in the case of a distribution, the value of the 
additional death benefit (which is the only additional benefit available under the contract) is 
reduced by an amount that is at least proportional to the reduction in the notional account balance 
and, at age 78 and 9 months, the sum of the notional account balance (dollar amount credited to 
the employee under the contract) and the actuarial present value of the additional death benefit 
is no more than 120 percent of the notional account balance, the exclusion under paragraph 
(m)(3)(i) of this section applies for 2029. Therefore, for purposes of applying the rules in 
§ 1.401(a)(9)-5, the entire interest under Contract S may be determined as the notional account 
balance (that is, without regard to the additional death benefit). 

(ii) Example 2— (A) Facts. The facts are the same as in paragraph (m)(4)(i) of this section ( 
Example 1), except that the notional account balance is $550,000 at the end of 2028. In this 
instance, the actuarial present value of the death benefit in excess of the notional account balance 
in 2028 is determined to be $97,273 (24 percent of the notional account balance). The following 
two tables summarize the actuarial methodology used in determining the actuarial present value 
of the additional benefit. 

Table 4 to Paragraph (m)(4)(ii)(A)

Year Death benefit 
during year

End-of-year 
notional account 
balance before 

withdrawal

Average 
notional 
account 
balance

Withdrawal at 
end of year

End-of-year 
notional account 

balance after 
withdrawal

2028 $1,000,000 $400,000
2029 954,545 $408,000 $404,000 $18,957 389,043
2030 909,306 396,824 392,933 19,260 377,564
2031 864,291 385,115 381,339 19,462 365,653
2032 819,740 372,966 369,310 19,765 353,201
2033 775,430 360,265 356,733 19,955 340,310
2034 731,620 347,116 343,713 20,257 326,859

Table 5 to Paragraph (m)(4)(ii)(A)

Year Survivorship to start of 
year

Interest discount 
to end of 2028

Mortality rate 
during year

Discounted additional 
benefits within year

2028
2029 1.00000 .97590 .03321 $17,843
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Table 4 to Paragraph (m)(4)(ii)(A)

Year Death benefit 
during year

End-of-year 
notional account 
balance before 

withdrawal

Average 
notional 
account 
balance

Withdrawal at 
end of year

End-of-year 
notional account 

balance after 
withdrawal

2030 .96679 .92943 .03739 17,349
2031 .93064 .88517 .04198 16,701
2032 .89157 .84302 .04715 15,963
2033 .84953 .80288 .05305 15,150
2034 .80446 .76464 .05979 14,267
 $97,273

(B) Conclusion. Because the sum of the notional account balance and the actuarial present value 
of the additional death benefit is more than 120 percent of the notional account balance, the 
exclusion under paragraph (m)(3)(i) of this section does not apply for 2029. Therefore, for 
purposes of applying the rules in § 1.401(a)(9)-5, the entire interest under Contract S must include 
the actuarial present value of the additional death benefit. 

(n) Change in annuity payment period —(1) In general. An annuity payment period may be 
changed in accordance with the reannuitization provisions set forth in paragraph (n)(2) of this 
section or in association with an annuity payment increase described in paragraph (o) of this 
section. 

(2) Reannuitization. If, in a stream of annuity payments that otherwise satisfies section 401(a)(9), 
the annuity payment period is changed and the annuity payments are modified in association with 
that change, this modification will not cause the distributions to fail to satisfy section 401(a)(9) 
provided the conditions set forth in paragraph (n)(3) of this section are satisfied, and— 

(i) The modification occurs at the time that the employee retires or in connection with a plan 
termination;

(ii) The annuity payments prior to modification are annuity payments paid over a period certain 
without life contingencies; or

(iii) The annuity payments after modification are paid under a qualified joint and survivor annuity 
over the joint lives of the employee and a designated beneficiary, the employee's spouse is the 
sole beneficiary, and the modification occurs in connection with the employee becoming married 
to that spouse.

(3) Conditions. In order to modify a stream of annuity payments in accordance with paragraph 
(n)(2) of this section, the following conditions must be satisfied— 

(i) The future payments under the modified stream satisfy section 401(a)(9) and this section 
(determined by treating the date of the change as a new annuity starting date and the actuarial 
present value of the remaining payments prior to modification as the entire interest of the 
participant);
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(ii) For purposes of sections 415 and 417, the modification is treated as a new annuity starting 
date;

(iii) After taking into account the modification, the annuity stream satisfies section 415 (determined 
at the original annuity starting date, using the interest rates and mortality tables applicable as of 
that date); and

(iv) The end point of the period certain, if any, for any modified payment period is not later than 
the end point available under section 401(a)(9) to the employee at the original annuity starting 
date.

(4) Examples. For the purposes of the examples in this paragraph (n)(4), assume that the 
applicable segment rates under section 417(e)(3) are 5.00 percent, 5.50 percent, and 6.00 
percent, and the applicable mortality table under section 417(e)(3) is the mortality table provided 
in Notice 2023-73, 2023-45 IRB 232. In addition, assume that the section 415 limit at age 72 for 
a straight life annuity is $306,667 (which is the lesser of the annual benefit under section 
415(b)(1)(A), as adjusted pursuant to section 415(d) and further adjusted for age 72 in accordance 
with § 1.415(b)-1(e)(1)(i), and 100 percent of the participant's average compensation for the 
participant's high 3 years): 

(i) Example 1 —(A) Facts —( 1) Background. Participant D has 10 years of participation in a 
frozen defined benefit plan (Plan W). D is not retired and elects to receive distributions from Plan 
W in the form of a straight life annuity with annual payments of $310,000 per year beginning in 
2025 at a date when D has an attained age of 72. Plan W offers non-retired employees in pay 
status the opportunity to modify their annuity payments due to an associated change in the 
payment period at retirement. Plan W treats the date of the change in payment period as a new 
annuity starting date for purposes of sections 415 and 417. Thus, for example, the plan provides 
a new qualified and joint survivor annuity election and obtains spousal consent. Plan W 
determines modifications of annuity payment amounts at retirement so that the present value of 
future new annuity payment amounts (taking into account the new associated payment period) is 
actuarially equivalent to the present value of future pre-modification annuity payments (taking into 
account the pre-modification annuity payment period). Actuarial equivalency for this purpose is 
determined using the applicable segment rates under section 417(e)(3)(C) and the applicable 
mortality table as of the date of modification. 

( 2) Payment of retirement benefits to Participant D. D retires in 2029 at the age of 76 and, after 
receiving four annual payments of $310,000, elects to receive the remaining distributions from 
Plan W in the form of an immediate final lump sum payment of $2,795,732. Because payment of 
retirement benefits in the form of an immediate final lump sum payment satisfies (in terms of form) 
section 401(a)(9), the condition under paragraph (n)(3)(i) of this section is met. 

(B) Analysis. Because Plan W treats a modification of an annuity payment stream at retirement 
as a new annuity starting date for purposes of sections 415 and 417, the condition under 
paragraph (n)(3)(ii) of this section is met. After taking into account the modification, the annuity 
stream determined as of the original annuity starting date consists of annual payments beginning 
at age 72 of $310,000, $310,000, $310,000, $310,000, and $2,795,732. This benefit stream is 
actuarially equivalent to a straight life annuity at age 72 of $315,145, calculated in accordance 
with section 415(b)(2)(E)(ii), which is an amount less than the section 415 limit determined at the 
original annuity starting date. Thus, the condition under paragraph (n)(3)(iii) of this section is met. 
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In addition, because the modified payment period does not include a period certain, paragraph 
(n)(3)(iv) of this section does not apply. 

(C) Conclusion. Because a stream of annuity payments in the form of a straight life annuity 
satisfies section 401(a)(9), and because each of the conditions under paragraph (n)(3) of this 
section are satisfied, the modification of annuity payments to D described in this example meets 
the requirements of this paragraph (n). 

(ii) Example 2 —(A) Facts. The facts are the same as in paragraph (n)(4)(i) of this section ( 
Example 1), except that the straight life annuity payments are paid at a rate of $330,000 per year 
and, after D retires, the lump sum payment at age 76 is $2,976,102. Thus, after taking into account 
the modification, the annuity stream determined as of the original annuity starting date consists 
of annual payments beginning at age 72 of $330,000, $330,000, $330,000, $330,000, and 
$2,976,102. 

(B) Conclusion. The benefit stream described in paragraph (n)(4)(ii)(A) of this section is actuarially 
equivalent to a straight life annuity at age 72 of $335,477, calculated in accordance with section 
415(b)(2)(E)(ii), which exceeds the section 415 limit determined at the original annuity starting 
date. Thus, the lump sum payment to D fails to satisfy the condition under paragraph (n)(3)(iii) of 
this section. Therefore, the lump sum payment to D fails to meet the requirements of this 
paragraph (n) and fails to satisfy the requirements of section 401(a)(9). 

(iii) Example 3 —(A) Facts —( 1) Background. Participant E has 10 years of participation in Plan 
X, a frozen defined benefit plan. E retires in 2025 at a date when E's attained age is 72. E elects 
to receive annual distributions from Plan X in the form of a 27-year period certain annuity (that is, 
a 27-year annuity payment period without a life contingency) paid at a rate of $37,000 per year 
beginning in 2025 with future payments increasing at a rate of 4.00 percent per year (that is, the 
2026 payment will be $38,480, the 2027 payment will be $40,019 and so on). Plan X offers 
participants in pay status whose annuity payments are in the form of a term-certain annuity the 
opportunity to modify their payment period at any time and treats the modifications as a new 
annuity starting date for the purposes of sections 415 and 417. Thus, for example, the plan 
provides a new qualified and joint survivor annuity election and obtains spousal consent. 

( 2) Plan provisions for determination of actuarial equivalence. Plan X determines modifications 
of annuity payment amounts so that the present value of future new annuity payment amounts 
(taking into account the new associated payment period) is actuarially equivalent to the present 
value of future pre-modification annuity payments (taking into account the pre-modification 
annuity payment period). Actuarial equivalency for this purpose is determined using 5.00 percent 
and the applicable mortality table as of the date of modification. 

( 3) Modification of retirement benefits paid to Participant E. In 2028, E, after receiving annual 
payments of $37,000, $38,480, and $40,019, elects to receive the remaining distributions from 
Plan W in the form of a straight life annuity paid with annual payments of $92,133 per year. 

(B) Analysis. Because payment of retirement benefits in the form of a straight life annuity satisfies 
(in terms of form) section 401(a)(9), the condition under paragraph (n)(3)(i) of this section is met. 
Because Plan X treats a modification of an annuity payment stream at retirement as a new annuity 
starting date for purposes of sections 415 and 417, the condition under paragraph (n)(3)(ii) of this 
section is met. After taking into account the modification, the annuity stream determined as of the 
original annuity starting date consists of annual payments beginning at age 72 of $37,000, 
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$38,480, and $40,019, and a straight life annuity beginning at age 75 of $92,133. This benefit 
stream is actuarially equivalent to a straight life annuity at age 72 of $81,924, calculated in 
accordance with section 415(b)(2)(E)(i), which is an amount less than the section 415 limit 
determined at the original annuity starting date. Thus, the condition under paragraph (n)(3)(iii) of 
this section is met. In addition, because the modified payment period does not include a period 
certain, paragraph (n)(3)(iv) of this section does not apply. 

(C) Conclusion. Because a stream of annuity payments in the form of a straight life annuity 
satisfies section 401(a)(9), and each of the conditions under paragraph (n)(3) of this section are 
satisfied, the modification of annuity payments to E meets the requirements of this paragraph (n). 

(o) Increase in annuity payments —(1) General rules. Notwithstanding the general rule under 
paragraph (a)(1) of this section prohibiting increases in annuity payments, the following increases 
in annuity payments are permitted— 

(i) An annual percentage increase that does not exceed the percentage increase in an eligible 
cost-of-living index (as defined in paragraph (o)(2) of this section) for a 12-month period ending 
in the year during which the increase occurs or the prior year;

(ii) A percentage increase that occurs at specified times (for example, at specified ages) and does 
not exceed the cumulative total of annual percentage increases in an eligible cost-of-living index 
(as defined in paragraph (o)(2) of this section) after the annuity starting date, or if later, the date 
of the most recent percentage increase;

(iii) An increase by a constant percentage, applied not less frequently than annually, at a rate that 
is less than 5 percent per year;

(iv) An increase eliminating some or all of the reduction in the amount of the employee's payments 
to provide for a survivor benefit, but only if there is no longer a survivor benefit because the 
beneficiary whose life was being used to determine the period described in section 401(a)(9)(A)(ii) 
over which payments were being made dies or is no longer the employee's beneficiary pursuant 
to a qualified domestic relations order within the meaning of section 414(p);

(v) An increase to pay increased benefits that result from a plan amendment;

(vi) An increase to allow a beneficiary to convert the survivor portion of a joint and survivor annuity 
into a single-sum distribution upon the employee's death;

(vii) An increase to the extent permitted in accordance with paragraph (o)(3) or (4); or

(viii) An increase resulting from the resumption of benefits that were suspended pursuant to 
section 411(a)(3)(B), 418E, or 432(e)(9).

(2) Eligible cost of living index —(i) In general. For purposes of this paragraph (o), an eligible cost-
of-living index means an index described in paragraph (o)(2)(ii), (iii), or (iv) of this section. 

(ii) Consumer price index. An index is described in this paragraph (o)(2)(ii) if it is a consumer price 
index that is based on prices of all items (or all items excluding food and energy) and issued by 
the Bureau of Labor Statistics, including an index for a specific population (for example, urban 
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consumers or urban wage earners and clerical workers) and an index for a geographic area or 
areas (for example, a metropolitan area or State). 

(iii) Consumer price index with banking. An index is described in this paragraph (o)(2)(iii) if it is a 
percentage adjustment based on a cost-of-living index described in paragraph (o)(2)(ii) of this 
section, or a fixed percentage if less. In any year when the cost-of-living index is lower than the 
fixed percentage, the fixed percentage may be treated as an increase in an eligible cost-of-living 
index, provided it does not exceed the sum of— 

(A) The cost-of-living index for that year, and

(B) The accumulated excess of the annual cost-of-living index from each prior year over the fixed 
annual percentage used in that year (reduced by any amount previously utilized under this 
paragraph (o)(2)(iii)(B)).

(iv) Adjustment based on compensation for position. An index is described in this paragraph 
(o)(2)(iv) if it is a percentage adjustment based on the increase in compensation for the position 
held by the employee at the time of retirement, and provided under either— 

(A) The terms of a governmental plan (within the meaning of section 414(d)), or

(B) The terms of a nongovernmental plan, as in effect on April 17, 2002.

(3) Additional permitted increases for annuity contracts purchased from insurance companies. 
Payments made from an annuity contract purchased from an insurance company will not fail to 
satisfy the nonincreasing payment requirement in paragraph (a)(1) of this section merely because 
the payments are increased in accordance with one or more of the following— 

(i) As a result of dividend payments or other payments that result from actuarial gains (within the 
meaning of paragraph (o)(5) of this section), but only if—

(A) Actuarial gain is measured no less frequently than annually;

(B) The resulting dividend payments or other payments are either paid no later than the year 
following the year for which the actuarial experience is measured or paid in the same form as the 
payment of the annuity over the remaining period of the annuity (beginning no later than the year 
following the year for which the actuarial experience is measured); and 

(C) The issuer of the contract uses reasonable actuarial methods and assumptions, as 
determined in good faith, when calculating the initial annuity payments, the issuer's experience 
with respect to those factors, and the amount of the dividend payments or other payments;

(ii) As a result of a shortening of the payment period with respect to the annuity or a full or partial 
commutation of the future annuity payments, provided that the amount of the payment pursuant 
to the commutation is determined using reasonable actuarial methods and assumptions, as 
determined in good faith by the issuer of the contract.
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(iii) To provide a final payment upon death that does not exceed the amount by which the total 
consideration paid for the contract exceeds the aggregate amount of prior distributions under the 
contract; or

(iv) To provide a short-term advance of payments under the annuity, under which annuity 
payments that would otherwise satisfy the requirements of this section are paid up to one year 
before the payments were scheduled to be made.

(4) Additional permitted increases for annuity payments from a qualified trust. Annuity payments 
made under a defined benefit plan qualified under section 401(a) (including payments under an 
annuity contract purchased from an insurance company that provides the same benefits that 
would have been payable under the defined benefit plan if an annuity contract had not been 
purchased, but not an annuity contract that provides other benefits) will not fail to satisfy the 
nonincreasing payment requirement in paragraph (a)(1) of this section merely because the 
payments are increased in accordance with one of the following— 

(i) As a result of dividend payments or other payments that result from actuarial gains (within the 
meaning of paragraph (o)(5) of this section), but only if—

(A) The actuarial gain is measured no less frequently than annually;

(B) The resulting dividend payments or other payments are either paid no later than the year 
following the year for which the actuarial experience is measured or paid in the same form as the 
annuity over the remaining period of the annuity (beginning no later than the year following the 
year for which the actuarial experience is measured);

(C) The actuarial gain taken into account is limited to the actuarial gain from investment 
experience;

(D) The assumed interest used to calculate actuarial gains is not less than 3 percent; and

(E) The payments are not increasing by a constant percentage as described in paragraph 
(o)(1)(iii) of this section; or

(ii) To provide a final payment upon the death of the employee that does not exceed the excess 
of the actuarial present value of the employee's accrued benefit (within the meaning of section 
411(a)(7)) calculated as of the annuity starting date using the applicable interest rate and the 
applicable mortality table under section 417(e) (or, if greater, the total amount of employee 
contributions plus interest) over the total of payments before the death of the employee.

(5) Actuarial gain defined. For purposes of this paragraph (o), actuarial gain means the difference 
between an amount determined using the actuarial assumptions (that is, investment return, 
mortality, expense, and other similar assumptions) used to calculate the initial payments before 
adjustment for any increases and the amount determined under the actual experience with 
respect to those factors. Actuarial gain also includes differences between the amount determined 
using actuarial assumptions when an annuity was purchased or commenced, and the amount 
determined using actuarial assumptions used in calculating payments at the time the actuarial 
gain is determined. 

(6) Examples. This paragraph (o) is illustrated by the following examples. 



- 167 - 7521034

(i) Example 1. Variable annuity —(A) Facts. A retired participant Z1 in Plan X, a defined 
contribution plan, attains age 72 in 2021. Z1 elects to purchase Contract Y1 from Insurance 
Company W in 2025. Contract Y1 is a single life annuity contract with a 10-year period certain. 
Contract Y1 provides for an initial annual payment calculated with an assumed interest rate (AIR) 
of 3 percent, which is assumed for purposes of this example to be a reasonable interest rate 
selected in good faith. Subsequent payments are determined by multiplying the prior year's 
payment by a fraction, the numerator of which is 1 plus the actual return on the separate account 
assets underlying Contract Y1 since the preceding payment (which is reasonably determined in 
good faith) and the denominator of which is 1 plus the AIR during that period. 

(B) Analysis. Under paragraph (o)(3)(i) of this section, payments made from an annuity contract 
purchased from an insurance company will not fail to satisfy the nonincreasing payment 
requirement on account of payment increases that result from actuarial gains (within the meaning 
of paragraph (o)(5) of this section), if the conditions set forth in paragraphs (o)(3)(i)(A) through 
(C) of this section are satisfied. The payment increases under Contract Y1 are the result of 
actuarial gain within the meaning of paragraph (o)(5) of this section because they are the result 
of the difference between investment experience and the 3 percent interest rate used to calculate 
the initial payments under Contract Y1. Contract Y1 satisfies the requirement of paragraph 
(o)(3)(i)(A) of this section because actuarial gain under Contract Y1 is measured annually. 
Contract Y1 satisfies the requirement of paragraph (o)(3)(i)(B) of this section because the 
actuarial gains are paid over the remaining period of the annuity beginning in the year following 
the year for which the actuarial experience is measured. Contract Y1 satisfies the requirement of 
paragraph (o)(3)(i)(C) of this section because the issuer of Contract Y1 used reasonable actuarial 
methods and assumptions, as determined in good faith, when calculating the initial annuity 
payments, the issuer's experience with respect to those factors, and the amount of adjustments 
under Contract Y1. 

(C) Conclusion. Because payments under Contract Y1 increase only as a result of actuarial gain, 
and those increases satisfy the conditions set forth in paragraphs (o)(3)(i)(A) through (C) of this 
section, those increases are described in paragraph (o)(3)(i) of this section and therefore are 
excepted from the nonincreasing payment requirement of paragraph (a)(1) of this section 
pursuant to the exception under paragraph (o)(1)(vii) of this section. 

(ii) Example 2. Participating annuity —(A) Facts. A retired participant Z2 in Plan X, a defined 
contribution plan, attains age 73 in 2025. Z2 elects to purchase Contract Y2 from Insurance 
Company W in 2025. Contract Y2 is a participating single life annuity contract with a 10-year 
period certain. Contract Y2 provides for level annual payments with dividends paid in a lump sum 
in the year after the year for which the actuarial experience is measured or paid out levelly 
beginning in the year after the year for which the actuarial gain is measured over the remaining 
lifetime and period certain (that is, the period certain ends at the same time as the original period 
certain). Dividends are determined annually by the Board of Directors of Company W based upon 
a comparison of actual actuarial experience to expected actuarial experience in the past year, 
with those amounts determined on a reasonable basis in good faith. The initial payment was 
determined in good faith using reasonable actuarial assumptions and methods. 

(B) Analysis. Under paragraph (o)(3)(i) of this section, payments made from an annuity contract 
purchased from an insurance company will not fail to satisfy the nonincreasing payment 
requirement on account of payment increases that result from actuarial gains (within the meaning 
of paragraph (o)(5) of this section), if the conditions set forth in paragraphs (o)(3)(i)(A) through 
(C) of this section are satisfied. The payment increases under Contract Y2 are the result of 
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actuarial gain within the meaning of paragraph (o)(5) of this section. Contract Y2 satisfies the 
requirement of paragraph (o)(3)(i)(A) of this section because actuarial gain under Contract Y2 is 
measured annually. Contract Y2 satisfies the requirement of paragraph (o)(3)(i)(B) of this section 
because the resulting increases are paid either in the form of a lump sum or over the remaining 
period of the annuity beginning in the year following the year for which the actuarial experience is 
measured. Contract Y2 satisfies the requirement of paragraph (o)(3)(i)(C) of this section because 
the issuer of Contract Y2 used reasonable actuarial methods and assumptions, as determined in 
good faith, when calculating the initial annuity payments, the issuer's experience with respect to 
those factors, and the amount of adjustments under Contract Y2. 

(C) Conclusion. Because payments under Contract Y2 increase only as a result of actuarial gain, 
and those increases satisfy the conditions set forth in paragraphs (o)(3)(i)(A) through (C) of this 
section, those increases are described in paragraph (o)(3)(i) of this section and therefore are 
excepted from the nonincreasing payment requirement of paragraph (a)(1) of this section 
pursuant to the exception under paragraph (o)(1)(vii) of this section. 

(iii) Example 3. Participating annuity with dividend accumulation —(A) Facts. The facts are the 
same as in paragraph (o)(6)(ii) of this section ( Example 2), except that the annuity provides a 
dividend accumulation option under which Z2 may defer receipt of the dividends to a time selected 
by Z2. 

(B) Conclusion. Because the dividend accumulation option permits dividends to be paid 
commencing later than the end of the year following the year for which the actuarial experience 
is measured, the dividend accumulation option does not meet the requirements of paragraph 
(o)(3)(i)(B) of this section. Neither does the dividend accumulation option fit within any of the other 
permissible increases described in paragraph (o)(3) of this section. Accordingly, payment 
increases pursuant to the dividend accumulation option are not excepted from the nonincreasing 
payment requirement of paragraph (a)(1) of this section pursuant to the exception under 
paragraph (o)(1)(vii) of this section. Thus, Contract Y2, and consequently any distributions from 
the contract, fail to meet the requirements of this paragraph (o) and thus to fail to satisfy the 
requirements of section 401(a)(9). 

(iv) Example 4. Participating annuity with dividends used to purchase additional death benefits —
(A) Facts. The facts are the same as in paragraph (o)(6)(ii) of this section ( Example 2), except 
that the annuity provides an option under which actuarial gain under the contract is used to provide 
additional death benefit protection for Z2. 

(B) Conclusion. Because this option permits payments as a result of actuarial gain to be paid 
commencing later than the end of the year following the year for which the actuarial experience 
is measured, the option does not meet the requirements of paragraph (o)(3)(i)(B) of this section. 
Neither does the option fit within any of the other permissible increases described in paragraph 
(o)(3) of this section. Accordingly, payment increases pursuant to the dividend accumulation 
option are not excepted from the nonincreasing payment requirement of paragraph (a)(1) of this 
section pursuant to the exception under paragraph (o)(1)(vii) of this section. Thus, Contract Y2, 
and consequently any distributions from the contract, fail to meet the requirements of this 
paragraph (o) and thus to fail to satisfy the requirements of section 401(a)(9). 

(p) Payments to children —(1) In general. Payments under a defined benefit plan or annuity 
contract that are made to an employee's child until the child reaches the age of majority as 
provided in paragraph (p)(2) of this section (or dies, if earlier) may be treated, for purposes of 



- 169 - 7521034

section 401(a)(9), as if the payments under the defined benefit plan or annuity contract were made 
to the surviving spouse to the extent they become payable to the surviving spouse upon cessation 
of the payments to the child. Thus, when payments described in this paragraph (p)(1) become 
payable to the surviving spouse because the child attains the age of majority, there is not an 
increase in benefits under paragraph (a) of this section. Likewise, the age of the child receiving 
the payments described in this paragraph (p)(1) is not taken into consideration for purposes of 
the MDIB requirement of paragraph (b) of this section. 

(2) Age of majority —(i) General rule. Except as provided in paragraph (p)(2)(ii) of this section, 
the determination of when an employee's child attains the age of majority is made under the rules 
of § 1.401(a)(9)-4(e)(3). 

(ii) Exception for preexisting plan terms. A defined benefit plan may apply a definition of the age 
of majority other than the definition in paragraph (p)(2)(i) of this section, but only if the plan terms 
regarding the age of majority— 

(A) Were adopted on or before February 24, 2022; and

(B) Met the requirements of A-15 of 26 CFR 1.401(a)(9)-6 (as it appeared in the April 1, 2021, 
edition of 26 CFR part 1).

(q) Qualifying longevity annuity contract —(1) Definition of qualifying longevity annuity contract. A 
qualifying longevity annuity contract (QLAC) is an annuity contract described in paragraph (d) of 
this section that is purchased from an insurance company for an employee and that, in 
accordance with the rules of application of paragraph (q)(4) of this section, satisfies each of the 
following requirements— 

(i) Premiums for the contract satisfy the limitations of paragraph (q)(2) of this section;

(ii) The contract provides that distributions under the contract must commence not later than a 
specified annuity starting date that is no later than the first day of the month next following the 
85th anniversary of the employee's birth;

(iii) The contract provides that, after distributions under the contract commence, those 
distributions must satisfy the requirements of this section (other than the requirement in paragraph 
(a)(3) of this section that annuity payments commence on or before the required beginning date);

(iv) After the required beginning date, the contract does not make available any commutation 
benefit, cash surrender right, or other similar feature (other than a right to rescind the contract 
within a period not exceeding 90 days from the date of purchase);

(v) No benefits are provided under the contract after the death of the employee other than the 
benefits described in paragraph (q)(3) of this section;

(vi) When the contract is issued (or December 31, 2016, if later), the contract (or a rider or 
endorsement with respect to that contract) states that the contract is intended to be a QLAC; and 
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(vii) The contract is not a variable contract under section 817, an indexed contract, or a similar 
contract, except to the extent provided by the Commissioner in revenue rulings, notices, or other 
guidance published in the Internal Revenue Bulletin (see § 601.601(d) of this chapter).

(2) Limitation on premiums —(i) In general. The premiums paid with respect to the contract on a 
date (premium payment date) satisfy the limitation of this paragraph (q)(2) if they do not exceed 
the dollar limitation of paragraph (q)(2)(ii) of this section. 

(ii) Dollar limitation. The dollar limitation as of a premium payment date is an amount by which 
$200,000 (as adjusted under paragraph (q)(4)(ii)(A) of this section), exceeds the sum of— 

(A) The premiums paid before that date with respect to the contract, and

(B) The premiums paid on or before that date with respect to any other contract that is intended 
to be a QLAC and that is purchased for the employee under the plan, or any other plan, annuity, 
or account described in section 401(a), 403(a), 403(b), or 408 or eligible governmental plan under 
section 457(b).

(iii) Exchange of insurance contract for QLAC. For purposes of this paragraph (q)(2), if an 
insurance contract is exchanged for a contract intended to be a QLAC, the fair market value of 
the exchanged contract will be treated as a premium paid for the QLAC. However, if an insurance 
contract is surrendered for its cash value, the surrender extinguishes all benefits and other 
characteristics of the contract, and the cash is used to purchase a QLAC, then only the cash from 
the surrendered contract is treated as a premium paid for the QLAC. 

(3) Payments after death of the employee —(i) Surviving spouse is sole beneficiary —(A) Death 
on or after annuity starting date. If the employee dies on or after the annuity starting date for the 
contract and the employee's surviving spouse is the sole beneficiary under the contract then, 
except as provided in paragraph (q)(3)(iv) of this section, the only benefit permitted to be paid 
after the employee's death is a life annuity payable to the surviving spouse under which the 
periodic annuity payment does not exceed 100 percent of the periodic annuity payment that was 
payable to the employee. 

(B) Death before annuity starting date. If the employee dies before the annuity starting date and 
the employee's surviving spouse is the sole beneficiary under the contract, then, except as 
provided in paragraph (q)(3)(iv) of this section, the only benefit permitted to be paid after the 
employee's death is a life annuity payable to the surviving spouse under which the periodic 
annuity payment does not exceed 100 percent of the periodic annuity payment that would have 
been payable to the employee as of the date that benefits to the surviving spouse commence. 
However, the annuity is permitted to exceed 100 percent of the periodic annuity payment that 
would have been payable to the employee to the extent necessary to satisfy the requirement to 
provide a qualified preretirement survivor annuity (as defined under section 417(c)(2) of the Code 
or section 205(e)(2) of the Employee Retirement Income Security Act of 1974, Pub. L. 93-406, 88 
Stat. 829, as amended (ERISA), pursuant to section 401(a)(11)(A)(ii) of the Code or section 
205(a)(2) of ERISA). Any life annuity payable to the surviving spouse under this paragraph 
(q)(3)(i)(B) must commence no later than the date on which the annuity payable to the employee 
would have commenced under the contract if the employee had not died. 

(ii) Surviving spouse is not sole beneficiary —(A) Death on or after annuity starting date. If the 
employee dies on or after the annuity starting date for the contract and the employee's surviving 
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spouse is not the sole beneficiary under the contract then, except as provided in paragraph 
(q)(3)(iv) of this section, the only benefit permitted to be paid after the employee's death is a life 
annuity payable to the designated beneficiary under which the periodic annuity payment does not 
exceed the applicable percentage (determined under paragraph (q)(3)(iii) of this section) of the 
periodic annuity payment that is payable to the employee. 

(B) Death before annuity starting date. If the employee dies before the annuity starting date and 
the employee's surviving spouse is not the sole beneficiary under the contract, then, except as 
provided in paragraph (q)(3)(iv) of this section, the only benefit permitted to be paid after the 
employee's death is a life annuity payable to the designated beneficiary under which the periodic 
annuity payment is not in excess of the applicable percentage (determined under paragraph 
(q)(3)(iii) of this section) of the periodic annuity payment that would have been payable to the 
employee as of the date that benefits to the designated beneficiary commence under this 
paragraph (q)(3)(ii)(B). In any case in which the employee dies before the annuity starting date, 
any life annuity payable to a designated beneficiary under this paragraph (q)(3)(ii)(B) must 
commence by the last day of the calendar year following the calendar year of the employee's 
death. 

(C) Designated beneficiary who is not an eligible designated beneficiary. Benefits paid to a 
designated beneficiary under this paragraph (q)(3)(ii) must satisfy the rules of section 401(a)(9)(H) 
and paragraph (d)(2) of this section. 

(iii) Applicable percentage —(A) Contracts without pre-annuity starting date death benefits. If, as 
described in paragraph (q)(3)(iii)(E) of this section, the contract does not provide for a pre-annuity 
starting date non-spousal death benefit, the applicable percentage is the percentage described 
in the table in paragraph (b)(3) of this section. 

(B) Contracts with set beneficiary designation. If the contract provides for a set non-spousal 
beneficiary designation as described in paragraph (q)(3)(iii)(F) of this section (and is not a contract 
described in paragraph (q)(3)(iii)(E) of this section), the applicable percentage is the percentage 
described in table 6 to paragraph (q)(3)(iii)(D). 

(C) Contracts providing for return of premium. If the contract provides for a return of premium as 
described in paragraph (q)(3)(v) of this section, the applicable percentage is 0. 

(D) Applicable percentage table. The applicable percentage is the percentage specified in 
following table for the adjusted employee/beneficiary age difference, determined in the same 
manner as in paragraph (b)(2)(iii) of this section. 

Table 6 to Paragraph (q)(3)(iii)(D)
Adjusted employee/beneficiary age difference Applicable percentage
2 years or less 100
3 88
4 78
5 70
6 63
7 57
8 52
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Table 6 to Paragraph (q)(3)(iii)(D)
Adjusted employee/beneficiary age difference Applicable percentage
9 48
10 44
11 41
12 38
13 36
14 34
15 32
16 30
17 28
18 27
19 26
20 25
21 24

22 23
23 22
24 21
25 and greater 20

(E) No pre-annuity starting date non-spousal death benefit. A contract is described in this 
paragraph (q)(3)(iii)(E) if the contract provides that no benefit may be paid to a beneficiary other 
than the employee's surviving spouse after the employee's death— 

( 1) In any case in which the employee dies before the annuity starting date under the contract; 
and 

( 2) In any case in which the employee selects an annuity starting date that is earlier than the 
specified annuity starting date under the contract and the employee dies less than 90 days after 
making that election. 

(F) Contracts permitting set non-spousal beneficiary designation. A contract provides for a set 
non-spousal beneficiary designation as described in this paragraph (q)(3)(iii)(F) if the contract 
provides that, if the beneficiary under the contract is not the employee's surviving spouse, then 
benefits are payable to the beneficiary only if the beneficiary was irrevocably designated on or 
before the later of the date of purchase and the employee's required beginning date. A contract 
does not fail to be described in the preceding sentence merely because the surviving spouse 
becomes the sole beneficiary before the annuity starting date. In those circumstances, the 
requirements of paragraph (q)(3)(i) of this section apply and not the requirements of this 
paragraph (q)(3)(iii). 

(iv) Calculation of early annuity payments. For purposes of paragraphs (q)(3)(i)(B) and (ii)(B) of 
this section, to the extent the contract does not provide an option for the employee to select an 
annuity starting date that is earlier than the date on which the annuity payable to the employee 
would have commenced under the contract if the employee had not died, the contract must 
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provide a way to determine the periodic annuity payment that would have been payable if the 
employee were to have an option to accelerate the payments and the payments had commenced 
to the employee immediately prior to the date that benefit payments to the surviving spouse or 
designated beneficiary commence. 

(v) Return of premiums —(A) In general. In lieu of a life annuity payable to a designated 
beneficiary under paragraph (q)(3)(i) or (ii) of this section, a QLAC may provide for a benefit to be 
paid to a beneficiary after the death of the employee up to the amount by which the premium 
payments made with respect to the QLAC exceed the payments already made under the QLAC. 

(B) Payments after death of surviving spouse. If a QLAC is providing a life annuity to a surviving 
spouse (or will provide a life annuity to a surviving spouse) under paragraph (q)(3)(i) of this 
section, it may also provide for a benefit payable to a beneficiary after the death of both the 
employee and the spouse up to the amount by which the premium payments made with respect 
to the QLAC exceed the payments already made under the QLAC. 

(C) Timing of return of premium payment and other rules. A return of premium payment under 
this paragraph (q)(3)(v) must be paid no later than the end of the calendar year following the 
calendar year in which the employee dies. If the employee's death is after the required beginning 
date, the return of premium payment is treated as a required minimum distribution for the year in 
which it is paid and is not eligible for rollover. If the return of premium payment is paid after the 
death of a surviving spouse who is receiving a life annuity (or after the death of a surviving spouse 
who has not yet commenced receiving a life annuity after the death of the employee), the return 
of premium payment under this paragraph (q)(3)(v) must be made no later than the end of the 
calendar year following the calendar year in which the surviving spouse dies. If the surviving 
spouse's death is after the required beginning date for the surviving spouse, then the return of 
premium payment is treated as a required minimum distribution for the year in which it is paid and 
is not eligible for rollover. 

(vi) Multiple beneficiaries. If an employee has more than one designated beneficiary under a 
QLAC, the rules in § 1.401(a)(9)-8(a) apply for purposes of paragraphs (q)(3)(i) and (ii) of this 
section. 

(vii) Treatment of former spouses —(A) In general. The payment of survivor benefits to the 
employee's former spouse under an annuity contract will not cause the contract to fail to satisfy 
the requirements of this paragraph (q)(3) merely because the divorce between the employee and 
that former spouse occurred after the contract is purchased, provided that a qualified domestic 
relations order described in section 414(p) (or, to the extent provided in paragraph (q)(3)(vii)(B) 
of this section, a divorce or separation instrument) satisfying the requirements of paragraph 
(q)(3)(vii)(C) of this section has been issued in connection with the divorce. 

(B) [Reserved]

(C) Applicable requirements. This paragraph (q)(3)(vii)(C) is satisfied if the qualified domestic 
relations order (or divorce or separation instrument) issued in connection with the divorce— 

( 1) Provides that the former spouse is entitled to the survivor benefits under the contract; 

( 2) Provides that the former spouse is treated as a surviving spouse for purposes of the contract; 
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( 3) Does not modify the treatment of the former spouse as the beneficiary under the contract who 
is entitled to the survivor benefits; or 

( 4) Does not modify the treatment of the former spouse as the measuring life for the survivor 
benefits under the contract. 

(4) Rules of application —(i) Rules relating to premiums —(A) Reliance on representations. For 
purposes of the limitation on premiums described in paragraph (q)(2) of this section, unless the 
plan administrator has actual knowledge to the contrary, the plan administrator may rely on an 
employee's representation (made in writing or such other form as may be prescribed by the 
Commissioner) of the amount of the premiums described in paragraph (q)(2)(ii)(B) of this section, 
but only with respect to premiums that are not paid under a plan, annuity, or contract that is 
maintained by the employer or an entity that is treated as a single employer with the employer 
under section 414(b), (c), (m), or (o). 

(B) Consequences of excess premiums and correction. If an annuity contract fails to be a QLAC 
solely because a premium for the contract exceeds the limits under paragraph (q)(2) of this 
section, then the contract is not a QLAC beginning on the date on which the premium is paid and 
the value of the contract may not be disregarded under § 1.401(a)(9)-5(b)(4) as of the date on 
which the contract ceases to be a QLAC (unless the excess premium is returned to the non-QLAC 
portion of the employee's account in accordance with the next sentence). However, if the excess 
premium is returned (either in cash or in the form of a contract that is not intended to be a QLAC) 
to the non-QLAC portion of the employee's account by the end of the calendar year following the 
calendar year in which the excess premium was originally paid, then the contract will not be 
treated as exceeding the limits under paragraph (q)(2) of this section at any time, and the value 
of the contract will not be included in the employee's account balance under § 1.401(a)(9)-5(b)(4). 
If the excess premium (including the fair market value of an annuity contract that is not intended 
to be a QLAC, if applicable) is returned to the non-QLAC portion of the employee's account after 
the last valuation date for the calendar year in which the excess premium was originally paid, then 
the employee's account balance for that calendar year must be increased to reflect that excess 
premium in the same manner as an employee's account balance is increased under § 1.401(a)(9)-
7(b) to reflect a rollover received after the last valuation date. If the excess premium is returned 
to the non-QLAC portion of the employee's account as described in paragraph (q)(4)(ii)(B) of this 
section, it will not be treated as a violation of the requirement in paragraph (q)(1)(iv) of this section 
that the contract not provide a commutation benefit. 

(ii) Dollar and age limitations subject to adjustments —(A) Dollar limitation. The $200,000 amount 
under paragraph (q)(2)(ii) of this section will be adjusted at the same time and in the same manner 
as the limits are adjusted under section 415(d), except that— 

( 1) The base period is the calendar quarter beginning July 1, 2022; and 

( 2) The amount of any increment to the limit that is not a multiple of $10,000 will be rounded to 
the next lowest multiple of $10,000. 

(B) Age limitation. The maximum age set forth in paragraph (q)(1)(ii) of this section may be 
adjusted to reflect changes in mortality, with any adjusted age to be prescribed by the 
Commissioner in revenue rulings, notices, or other guidance published in the Internal Revenue 
Bulletin. See § 601.601(d) of this chapter. 
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(C) Prospective application of adjustments. If a contract fails to be a QLAC because it does not 
satisfy the dollar limitation in paragraph (q)(2)(ii) of this section or the age limitation in paragraph 
(q)(1)(ii) of this section, any subsequent adjustment that is made pursuant to this paragraph 
(q)(4)(ii) will not cause the contract to become a QLAC. 

(iii) Determination of whether contract is intended to be a QLAC —(A) Structural deficiency. If a 
contract fails to be a QLAC at any time for a reason other than an excess premium described in 
paragraph (q)(4)(i)(B) of this section, then, as of the date of purchase, the contract will not be 
treated as a QLAC (for purposes of § 1.401(a)(9)-5(b)(4)) or as a contract that is intended to be 
a QLAC (for purposes of paragraph (q)(2) of this section). 

(B) Roth IRAs. A contract that is purchased under a Roth IRA is not treated as a contract that is 
intended to be a QLAC for purposes of applying the dollar limitation rule in paragraph (q)(2)(ii) of 
this section. See A-14(d) of § 1.408A-6. If a QLAC is purchased or held under a plan, annuity, 
account, or traditional IRA, and that contract is later rolled over or converted to a Roth IRA, the 
contract is not treated as a contract that is intended to be a QLAC after the date of the rollover or 
conversion. Thus, premiums paid with respect to the contract will not be taken into account under 
paragraph (q)(2)(ii) of this section after the date of the rollover or conversion. 

(iv) Certain contract features permitted for QLACs —(A) Participating annuity contract. An annuity 
contract does not fail to satisfy the requirement of paragraph (q)(1)(vii) of this section merely 
because it provides for the payment of dividends described in paragraph (n)(3)(iii) of this section. 

(B) Contracts with cost-of-living adjustments. An annuity contract does not fail to satisfy the 
requirement of paragraph (q)(1)(vii) of this section merely because it provides for a cost-of-living 
adjustment as described in paragraph (o)(2) of this section. 

(v) Group annuity contract certificates. The requirement under paragraph (q)(1)(vi) of this section 
that the contract state that it is intended to be a QLAC when issued is satisfied if a certificate is 
issued under a group annuity contract and the certificate, when issued, states that the employee's 
interest under the group annuity contract is intended to be a QLAC. 

§ 1.401(a)(9)-7
Rollovers and transfers.

(a) Treatment of rollover from distributing plan. If an amount is distributed by a plan, then the 
amount distributed is still taken into account by the distributing plan for purposes of satisfying the 
requirements of section 401(a)(9), even if part of the distribution is rolled over into another eligible 
retirement plan described in section 402(c)(8). However, an amount that is a required minimum 
distribution under section 401(a)(9) is not eligible to be rolled over (and is therefore includible in 
the taxpayer's gross income under section 402). For this purpose, the amount that constitutes a 
required minimum distribution for a calendar year is determined in accordance with § 1.402(c)-
2(f) for a distribution to an employee and § 1.402(c)-2(j) for a distribution to a beneficiary. 

(b) Treatment of rollover by receiving plan. If an amount is distributed by one plan (distributing 
plan) and is rolled over to another plan (receiving plan), the benefit of the employee under the 
receiving plan is increased by the amount rolled over for purposes of determining the required 
minimum distribution for the calendar year following the calendar year in which the amount rolled 
over was distributed. If the amount rolled over is received after the last valuation date in the 
calendar year under the receiving plan, the benefit of the employee as of that valuation date, 
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adjusted in accordance with § 1.401(a)(9)-5(b), is increased by the rollover amount valued as of 
the date of receipt. In addition, if the amount rolled over is received in a different calendar year 
from the calendar year in which it is distributed, the amount rolled over is deemed to have been 
received by the receiving plan on the last day of the calendar year in which it was distributed. 

(c) Treatment of transfer under transferor plan —(1) Generally not treated as distribution. In the 
case of a transfer of an amount of an employee's benefit from one plan (transferor plan) to another 
plan (transferee plan), the transfer is not treated as a distribution by the transferor plan for 
purposes of section 401(a)(9). Instead, the benefit of the employee under the transferor plan is 
decreased by the amount transferred. However, if any portion of an employee's benefit is 
transferred in a distribution calendar year with respect to that employee, in order to satisfy the 
requirements of section 401(a)(9), the transferor plan must determine the amount of the required 
minimum distribution with respect to that employee for the calendar year of the transfer using the 
employee's benefit under the transferor plan before the transfer. Additionally, if any portion of an 
employee's benefit is transferred in the employee's second distribution calendar year, but on or 
before the employee's required beginning date, in order to satisfy section 401(a)(9), the transferor 
plan must determine the amount of the required minimum distribution for the employee's first 
distribution calendar year based on the employee's benefit under the transferor plan before the 
transfer. The transferor plan may satisfy the minimum distribution requirement for the calendar 
year of the transfer (and the prior year if applicable) by segregating the amount that must be 
distributed from the employee's benefit and not transferring that amount. That amount may be 
retained by the transferor plan and must be distributed on or before the date required under 
section 401(a)(9). 

(2) Account balance decreased after transfer. For purposes of determining any required minimum 
distribution for the calendar year following the calendar year in which the transfer occurs, in the 
case of a transfer after the last valuation date for the calendar year of the transfer under the 
transferor plan, the benefit of the employee as of that valuation date, adjusted in accordance with 
§ 1.401(a)(9)-5(b), is decreased by the amount transferred, valued as of the date of the transfer. 

(d) Treatment of transfer under transferee plan. In the case of a transfer from a transferor plan to 
a transferee plan, the benefit of the employee under the transferee plan is increased by the 
amount transferred in the same manner as if it were a plan receiving a rollover contribution under 
paragraph (b) of this section. 

(e) Treatment of spinoff or merger. For purposes of determining an employee's benefit and 
required minimum distribution under section 401(a)(9), a spinoff, a merger, or a consolidation (as 
defined in § 1.414(l)-1(b)) is treated as a transfer of the benefits of the employees involved. 
Consequently, the benefit and required minimum distribution with respect to each employee 
whose benefits are transferred will be determined in accordance with paragraphs (c) and (d) of 
this section. 

§ 1.401(a)(9)-8
Special rules.

(a) Use of separate accounts —(1) Separate application of section 401(a)(9) for each beneficiary 
—(i) In general. Except as otherwise provided in this paragraph (a)(1), for calendar years 
beginning after the calendar year in which the employee dies, section 401(a)(9) is applied 
separately with respect to the separate interests of each of the employee's beneficiaries under 
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the plan provided that those interests are held in separate accounts that satisfy the separate 
accounting requirements of paragraphs (a)(2)(i) and (ii) of this section. 

(ii) Separate accounting requirements not timely satisfied. If the separate accounts that satisfy 
the separate accounting requirements of paragraph (a)(2) of this section are not established until 
after the end of the calendar year following the calendar year of the employee's death, then for 
distribution calendar years after those requirements are satisfied— 

(A) The aggregate required distribution for a distribution calendar year is determined without 
regard to the separate account rule in paragraph (a)(1)(i) of this section;

(B) The amount of the aggregate required distribution determined in accordance with paragraph 
(a)(1)(ii)(A) of this section is allocated among the beneficiaries based on each respective 
beneficiary's share of the total remaining balance of the employee's interest in the plan; and

(C) The allocated share for each beneficiary determined under paragraph (a)(2)(ii)(B) of this 
section is required to be distributed to that beneficiary.

(iii) Separate application of section 401(a)(9) for trust beneficiaries —(A) General prohibition. 
Except as provided in paragraph (a)(1)(iii)(B) of this section, section 401(a)(9) may not be applied 
separately to the separate interests of each of the beneficiaries of a see-through trust described 
in § 1.401(a)(9)-4(f)(1)(i). For purposes of the excise tax under section 4974, unless the exception 
in paragraph (a)(1)(iii)(B) of this section applies, the trust is the payee with respect to the required 
distribution of the employee's interest in the plan. 

(B) Exception for certain trusts divided upon the death of the employee. Section 401(a)(9) is 
applied separately with respect to the separate interests of the beneficiaries of a see-through trust 
if the terms of the trust provide that it is to be divided immediately upon the death of the employee, 
provided that the requirements in paragraph (a)(1)(iii)(C) of this section are satisfied. The 
preceding sentence applies only if the separate interests are held in separate see-through trusts 
(in which case the rules of §§ 1.401(a)(9)-4(f) and 1.401(a)(9)-5 will apply separately to each 
separate trust). 

(C) Immediately divided defined. For purposes of paragraph (a)(1)(iii)(B) of this section, a trust is 
immediately divided upon the death of the employee only if, as of the date of death, the trust is 
terminated and there is no discretion as to the extent to which of the separate trusts post-death 
distributions attributable to the employee's interest in the plan are allocated. A trust does not fail 
to be immediately divided upon the death of the employee merely because there are 
administrative delays between the date of the employee's death and the date on which the trust 
is divided and terminated, provided that any amounts received by the trust during this period are 
allocated as if the trust had been divided on the date of the employee's death. 

(2) Separate accounting requirements —(i) Allocation of post-death distributions required. A 
separate accounting satisfies the requirements of this paragraph (a)(2)(i) only if all post-death 
distributions with respect to a beneficiary's interest are allocated to the separate account of the 
beneficiary receiving the distributions. 

(ii) Allocation of other items. A separate accounting satisfies the requirements of this paragraph 
(a)(2)(ii) if all post-death investment gains and losses, contributions, forfeitures, and expenses for 
the period prior to the establishment of the separate accounts are allocated on a pro rata basis in 
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a reasonable and consistent manner among the separate accounts. The separate accounting 
does not fail to satisfy the requirements of this paragraph (a)(2)(ii) merely because, in lieu of a 
pro rata allocation of investment gains and losses— 

(A) Separate accounts are established that have separate investments; and

(B) The investment gains and losses attributable to assets held in each of those separate 
accounts are allocated only to that separate account.

(b) Application of consent requirements. Section 411(a)(11) and section 417(e) require employee 
and spousal consent to certain distributions of plan benefits while those benefits are immediately 
distributable. If an employee's normal retirement age is later than the employee's required 
beginning date and, therefore, benefits are still immediately distributable (within the meaning of 
§ 1.411(a)-11(c)(4)), distributions must be made to the employee (or, if applicable, to the 
employee's spouse) in a manner that satisfies the requirements of section 401(a)(9) even though 
the employee (or, if applicable, the employee's spouse) fails to consent to the distribution. In that 
case, the benefit may be distributed in the form of a qualified joint and survivor annuity (QJSA) or 
in the form of a qualified preretirement survivor annuity (QPSA), as applicable, and the consent 
requirements of sections 411(a)(11) and 417(e) are deemed to be satisfied if the plan has made 
reasonable efforts to obtain consent from the employee (or, if applicable, the employee's spouse) 
and if the distribution otherwise meets the requirements of section 417. If the distribution is not 
required to be in the form of a QJSA to an employee or a QPSA to a surviving spouse, the required 
minimum distribution amount may be paid to satisfy section 401(a)(9), and the consent 
requirements of sections 411(a)(11) and 417(e) are deemed to be satisfied if the plan has made 
reasonable efforts to obtain consent from the employee (or, if applicable, the employee's spouse) 
and the distribution otherwise meets the requirements of section 417. 

(c) Definition of spouse. Except as otherwise provided in paragraph (d)(1) of this section (in the 
case of distributions of a portion of an employee's benefit payable to a former spouse of an 
employee pursuant to a qualified domestic relations order), for purposes of satisfying the 
requirements of section 401(a)(9), an individual is the spouse or surviving spouse of an employee 
if the marriage of the employee and individual is recognized for Federal tax purposes under the 
rules of § 301.7701-18. In the case of distributions after the death of an employee, for purposes 
of section 401(a)(9), the spouse of the employee is determined as of the date of death of the 
employee. 

(d) Treatment of QDROs —(1) Continued treatment of spouse. A former spouse to whom all or a 
portion of the employee's benefit is payable pursuant to a qualified domestic relations order 
described in section 414(p) (QDRO) is treated as a spouse (including a surviving spouse) of the 
employee for purposes of satisfying the requirements of section 401(a)(9), including the minimum 
distribution incidental benefit requirement under section 401(a)(9)(G), regardless of whether the 
QDRO specifically provides that the former spouse is treated as the spouse for purposes of 
sections 401(a)(11) and 417. 

(2) Separate accounts —(i) In general —(A) Separate accounts while the employee is alive. If a 
QDRO provides that an employee's benefit is to be divided and a portion is to be allocated to an 
alternate payee, that portion will be treated as a separate account (or segregated share) that 
separately must satisfy the requirements of section 401(a)(9) and may not be aggregated with 
other separate accounts (or segregated shares) of the employee for purposes of satisfying section 
401(a)(9). Except as otherwise provided in paragraph (f)(2)(ii) of this section, distribution of a 
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separate account allocated to an alternate payee pursuant to a QDRO must be made in 
accordance with section 401(a)(9). For example, distributions of the separate account will satisfy 
section 401(a)(9)(A) if required minimum distributions from the separate account during the 
employee's lifetime begin no later than the employee's required beginning date and the required 
minimum distribution is determined in accordance with § 1.401(a)(9)-5 for each distribution 
calendar year using an applicable denominator determined under § 1.401(a)(9)-5(c) (determined 
by treating the spousal alternate payee as the employee's spouse). 

(B) Separate accounts after the death of the employee. The determination of whether distributions 
from the separate account after the death of the employee to the alternate payee will be made in 
accordance with section 401(a)(9)(B)(i), or in accordance with section 401(a)(9)(B)(ii) or (iii) and 
(iv), will depend on whether distributions have begun as determined under § 1.401(a)(9)-2(a)(3) 
(which provides, in general, that distributions are not treated as having begun until the employee's 
required beginning date even though payments may actually have begun before that date). For 
example, if the alternate payee dies before the employee, and if distributions of the separate 
account allocated to the alternate payee pursuant to the QDRO are to be made to the alternate 
payee's beneficiary, then that beneficiary may be treated as a designated beneficiary for purposes 
of determining the required minimum distribution from the separate account after the death of the 
employee, provided that the beneficiary of the alternate payee is an individual who is a beneficiary 
under the plan or specified to or in the plan. Specification in or pursuant to the QDRO is treated 
as specification to the plan. 

(ii) Satisfaction of section 401(a)(9) requirements. Distribution of the separate account allocated 
to an alternate payee pursuant to a QDRO satisfies the requirements of section 401(a)(9)(A)(ii) if 
the separate account is distributed, beginning no later than the employee's required beginning 
date, over the life of the alternate payee (or over a period not extending beyond the life expectancy 
of the alternate payee). Also, if, pursuant to § 1.401(a)(9)-3(b)(4)(iii) or (c)(5)(iii), the plan permits 
the employee to elect the distribution method that will apply upon the death of the employee, that 
election is to be made only by the alternate payee for purposes of distributing the alternate payee's 
separate account. If the alternate payee dies after distribution of the alternate payee's separate 
account has begun (determined under § 1.401(a)(9)-2(a)(3)) but before the employee dies, 
distribution of the remaining portion of that portion of the benefit allocated to the alternate payee 
must be made in accordance with the rules in § 1.401(a)(9)-5(c) or § 1.401(a)(9)-6(a) for 
distributions during the life of the employee. Only after the death of the employee is the amount 
of the required minimum distribution determined in accordance with the rules in § 1.401(a)(9)-5(d) 
or § 1.401(a)(9)-6(b). 

(3) Other situations. If a QDRO does not provide that an employee's benefit is to be divided but 
provides that a portion of an employee's benefit (otherwise payable to the employee) is to be paid 
to an alternate payee, that portion is not treated as a separate account (or segregated share) of 
the employee. Instead, that portion is aggregated with any amount distributed to the employee 
and treated as having been distributed to the employee for purposes of determining whether 
section 401(a)(9) has been satisfied with respect to that employee. 

(e) Application of section 401(a)(9) pending determination of whether a domestic relations order 
is a QDRO is being made. A plan does not fail to satisfy the requirements of section 401(a)(9) 
merely because it fails to distribute an amount otherwise required to be distributed by section 
401(a)(9) during the period in which the issue of whether a domestic relations order is a QDRO 
is being determined pursuant to section 414(p)(7), provided that the period does not extend 
beyond the 18-month period described in section 414(p)(7)(E). To the extent that a distribution 
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otherwise required under section 401(a)(9) is not made during this period, any segregated 
amounts, as defined in section 414(p)(7)(A), are treated as though the amounts are not vested 
during the period and any distributions with respect to those amounts must be made under the 
relevant rules for nonvested benefits described in either § 1.401(a)(9)-5(g)(1) or § 1.401(a)(9)-
6(f), as applicable. 

(f) Application of section 401(a)(9) when insurer is in State delinquency proceedings. A plan does 
not fail to satisfy the requirements of section 401(a)(9) merely because an individual's distribution 
from the plan is less than the amount otherwise required to satisfy section 401(a)(9) because 
distributions were being paid under an annuity contract issued by a life insurance company in 
State insurer delinquency proceedings and have been reduced or suspended by reason of those 
State proceedings. To the extent that a distribution otherwise required under section 401(a)(9) is 
not made during the State insurer delinquency proceedings, that amount and any additional 
amount accrued during that period are treated as though those amounts are not vested during 
that period and any distributions with respect to those amounts must be made under the relevant 
rules for nonvested benefits described in either § 1.401(a)(9)-5(g)(1) or § 1.401(a)(9)-6(f), as 
applicable. 

(g) In-service distributions required to satisfy section 401(a)(9). A plan does not fail to qualify as 
a pension plan within the meaning of section 401(a) solely because the plan permits distributions 
to commence to an employee on or after the employee's required beginning date (as determined 
in accordance with § 1.401(a)(9)-2(b)) even though the employee has not retired or attained the 
normal retirement age under the plan as of the date on which the distributions commence. This 
rule applies without regard to whether the employee is a 5-percent owner with respect to the plan 
year ending in the calendar year in which distributions commence. 

(h) TEFRA section 242(b) elections —(1) In general. Even though the distribution requirements 
added by the Tax Equity and Fiscal Responsibility Act of 1982, Public Law 97-248, 96 Stat. 324 
(1982) (TEFRA), were retroactively repealed in 1984, the transitional election rule in section 
242(b) of TEFRA (referred to as a section 242(b)(2) election in this paragraph (h)) was preserved. 
While sections 401(a)(11) and 417 must be satisfied with respect to any distribution subject to 
those requirements, satisfaction of those requirements is not considered a revocation of the 
section 242(b) election. 

(2) Application of section 242(b) election after transfer —(i) Section 242(b)(2) election made under 
transferor plan. If an amount is transferred from one plan (transferor plan) to another plan 
(transferee plan), the amount transferred may be distributed in accordance with a section 
242(b)(2) election made under the transferor plan if the employee did not elect to have the amount 
transferred and if the transferee plan separately accounts for the amount transferred. However, 
only the benefit attributable to the amount transferred, plus earnings thereon, may be distributed 
in accordance with the section 242(b)(2) election made under the transferor plan. If the employee 
elected to have the amount transferred or the transferee plan does not separately account for the 
amount transferred, the transfer is treated as a distribution and rollover of the amount transferred 
for purposes of this section. 

(ii) Section 242(b)(2) election made under transferee plan. If an amount is transferred from one 
plan to another plan, the amount transferred may not be distributed in accordance with a section 
242(b)(2) election made under the transferee plan. If a section 242(b)(2) election was made under 
the transferee plan, the transferee plan must separately account for the amount transferred. If the 
transferee plan does not separately account for the amount transferred, the section 242(b)(2) 
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election under the transferee plan is revoked, and subsequent distributions by the transferee plan 
must satisfy section 401(a)(9). 

(iii) Spinoff, merger, or consolidation treated as transfer. A spinoff, merger, or consolidation, as 
defined in § 1.414(l)-1(b), is treated as a transfer for purposes of the section 242(b)(2) election. 

(3) Application of section 242(b) election after rollover. If an amount is distributed from one plan 
(distributing plan) and rolled over into another plan (receiving plan), the amount rolled over must 
be distributed from the receiving plan in accordance with section 401(a)(9) whether or not the 
employee made a section 242(b)(2) election under the distributing plan. Further, if the amount 
rolled over was not distributed in accordance with the election, the election under the distributing 
plan is revoked and all subsequent distributions by the distributing plan must satisfy section 
401(a)(9). Finally, if the employee made a section 242(b)(2) election under the receiving plan and 
the election is still in effect, the receiving plan must separately account for the amount rolled over 
and distribute that amount in accordance with section 401(a)(9). If the receiving plan does not 
separately account for the amounts rolled over, any section 242(b)(2) election under the receiving 
plan is revoked and subsequent distributions under the receiving plan must satisfy section 
401(a)(9). 

(4) Revocation of section 242(b) election —(i) In general. A section 242(b)(2) election may be 
revoked after the required beginning date under section 401(a)(9)(C). However, if the section 
242(b)(2) election is revoked after the required beginning date, and the total amount of the 
distributions that would have been required prior to the date of the revocation in order to satisfy 
section 401(a)(9), but for the section 242(b)(2) election, have not been made, then— 

(A) The catch-up distribution described in paragraph (h)(4)(ii) of this section must be made by the 
end of the calendar year following the calendar year in which the revocation occurs; and

(B) Distributions must continue in accordance with section 401(a)(9).

(ii) Catch-up distribution. The catch-up distribution must be equal to the total amount not yet 
distributed that would have been required to be distributed to satisfy the requirements of section 
401(a)(9). 

Par. 4. Amend § 1.401(a)(9)-9 as follows: 

a. Amend the title by removing the phrase “distribution period” and adding in its place the phrase 
“Uniform Lifetime”; 

b. Amend paragraph (a) by removing the phrase “applicable distribution period” and adding in its 
place the phrase “Uniform Lifetime”; 

c. Amend paragraph (c) by removing the phrase “distribution period” and adding in its place the 
phrase “applicable denominator”; 

d. Revise the heading of the second column of Table 2 to paragraph (c) by removing the phrase 
“Distribution period” and adding in its place the phrase “Applicable denominator”; and 

e. Revise and republish paragraph (f)(2). 
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The revisions and republications read as follows:

§ 1.401(a)(9)-9
Life expectancy and Uniform Lifetime tables.
* * * * * 

(f) * * *

(2) Application to life expectancies that may not be recalculated —(i) Redetermination of initial life 
expectancy using current tables. If an employee died before January 1, 2022, and, under the rules 
of § 1.401(a)(9)-5, the applicable denominator for a calendar year following the calendar year of 
the employee's death is equal to a single life expectancy calculated as of the calendar year of the 
employee's death (or, if applicable, the following calendar year), reduced by 1 for each 
subsequent year, then that life expectancy is reset as provided in paragraph (f)(2)(ii) of this 
section. Similarly, if an employee's sole beneficiary is the employee's surviving spouse, and the 
spouse dies before January 1, 2022, then the spouse's life expectancy for the calendar year of 
the spouse's death (which is used to determine the applicable denominator for later years) is reset 
as provided in paragraph (f)(2)(ii) of this section. 

(ii) Determination of applicable denominator —(A) Applicable denominator based on new life 
expectancy. With respect to a life expectancy described in paragraph (f)(2)(i) of this section, the 
applicable denominator for a distribution calendar year beginning on or after January 1, 2022, is 
determined by using the Single Life Table in paragraph (b) of this section to determine the initial 
life expectancy for the age of the relevant individual in the relevant calendar year and then 
reducing the resulting applicable denominator by 1 for each subsequent year. 

(B) Example of redetermination. Assume that an employee died at age 80 in 2019 and the 
employee's designated beneficiary (who was not the employee's spouse) was age 75 in the year 
of the employee's death. For 2020, the denominator that would have applied for the beneficiary 
was 12.7 years (the life expectancy for a 76-year-old under the Single Life Table in formerly 
applicable § 1.401(a)(9)-9), and for 2021, it would have been 11.7 years (the original life 
expectancy, reduced by 1 year). For 2022, if the designated beneficiary is still alive, then the 
applicable denominator would be 12.1 years (the 14.1-year life expectancy for a 76-year-old under 
the Single Life Table in paragraph (b) of this section, reduced by 2 years). 

Par. 5. Revise and republish § 1.402(c)-2 to read as follows: 

§ 1.402(c)-2
Eligible rollover distributions.

(a) Overview of rollover and related statutory provisions —(1) General rule— (i) Rollover of 
distribution paid to employee. Under section 402(c), any portion of a distribution paid to an 
employee from a qualified plan that is an eligible rollover distribution described in section 402(c)(4) 
may be rolled over to an eligible retirement plan described in section 402(c)(8)(B). See paragraph 
(j) of this section for rules relating to distributions paid to a surviving spouse or a non-spousal 
beneficiary. 

(ii) Exclusion from income. Except as otherwise provided in this section, if an eligible rollover 
distribution is paid to an employee, then the amount distributed is not currently includible in gross 
income, provided that it is contributed to an eligible retirement plan no later than the 60th day 
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following the day on which the employee received the distribution. However, if all or any portion 
of the amount distributed (including any amount withheld as income tax under section 3405(c)) is 
not contributed as a rollover, it is included in the employee's gross income to the extent required 
under section 402(a), and also may be subject to the 10-percent additional income tax under 
section 72(t). 

(iii) Definition of eligible retirement plan —(A) In general. An eligible retirement plan means an 
IRA described in paragraph (a)(1)(iii)(B)( 1) of this section or a qualified plan described in 
paragraph (a)(1)(iii)(B)( 2) of this section. In addition, an eligible deferred compensation plan 
described in section 457(b) that is maintained by an employer described in section 457(e)(1)(A) 
is treated as an eligible retirement plan, but only if the plan separately accounts for the amount of 
the rollover. 

(B) Definitions of IRA and qualified plan. For purposes of section 402(c) and this section— 

( 1) An IRA is an individual retirement account described in section 408(a) or an individual 
retirement annuity (other than an endowment contract) described in section 408(b); and 

( 2) A qualified plan is an employees' trust described in section 401(a) that is exempt from tax 
under section 501(a), an annuity plan described in section 403(a), or an annuity contract 
described in section 403(b). 

(iv) Multiple distributions. If more than one distribution is received by an employee from a qualified 
plan during a taxable year, the 60-day deadline applies separately to each distribution. Because 
the amount withheld as income tax under section 3405(c) is considered an amount distributed 
under section 402(c), an amount equal to all or any portion of the amount withheld may be 
contributed as a rollover to an eligible retirement plan within the 60-day period in addition to the 
net amount of the eligible rollover distribution actually received by the employee. 

(v) Definition of rollover. For purposes of section 402(c) and this section, a rollover is— 

(A) A direct rollover as described in § 1.401(a)(31)-1, Q&A-3;

(B) A contribution of an eligible rollover distribution to an eligible retirement plan that, except as 
provided in paragraph (b)(2) of this section, satisfies the time period requirement in paragraph 
(a)(1)(ii) of this section and the designation requirement described in paragraph (k)(1) of this 
section; or

(C) A repayment of a distribution that is treated as a rollover, as described in paragraph (a)(1)(vi) 
of this section.

(vi) Certain repayments treated as rollovers. The repayment of a distribution is treated as a 
rollover if that treatment is prescribed under another statutory provision. For example, the 
repayment of a qualified disaster recovery distribution under section 72(t)(11)(C) is treated as a 
rollover for purposes of this section. 

(2) Related Internal Revenue Code provisions —(i) Direct rollover option. Section 401(a)(31) 
requires qualified plans to provide a distributee of an eligible rollover distribution the option to 
elect to have the distribution paid directly to an eligible retirement plan in a direct rollover. See 
§ 1.401(a)(31)-1 for further guidance concerning this direct rollover option. 
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(ii) Notice requirement. Section 402(f) requires the plan administrator of a qualified plan to provide, 
within a reasonable time before making an eligible rollover distribution, a written explanation to 
the distributee of the distributee's right to elect a direct rollover and the withholding consequences 
of not making that election. The explanation also is required to provide certain other relevant 
information relating to the taxation of distributions. See § 1.402(f)-1 for guidance concerning the 
written explanation required under section 402(f). 

(iii) Mandatory income tax withholding. If a distributee of an eligible rollover distribution does not 
elect to have the eligible rollover distribution paid directly from the plan to an eligible retirement 
plan in a direct rollover under section 401(a)(31), the eligible rollover distribution is subject to 
mandatory income tax withholding under section 3405(c). See § 31.3405(c)-1 of this chapter for 
provisions relating to the withholding requirements applicable to eligible rollover distributions. 

(iv) Section 403(b) annuities. See § 1.403(b)-7(b) for guidance concerning the direct rollover 
requirements for distributions from annuities described in section 403(b). 

(3) Applicability date —(i) In general. The rules provided in this section apply to any distribution 
made on or after January 1, 2025. 

(ii) Distributions prior to January 1, 2025. For any distribution made before January 1, 2025, the 
rules of 26 CFR 1.402(c)-2 and 26 CFR 1.402(c)-3 (as they appeared in the April 1, 2023, edition 
of 26 CFR part 1) apply. Alternatively, the rules provided in this section may be applied to those 
distributions. 

(b) Special rules —(1) Rules related to Roth accounts —(i) Treatment of Roth conversions. If all 
or any portion of an eligible rollover distribution that is rolled over to a Roth IRA is not from a 
designated Roth account described in section 402A, then the amount rolled over to the Roth IRA 
is included in the employee's gross income to the extent required under section 402(a). However, 
the amount rolled over to a Roth IRA generally is not subject to the 10-percent additional income 
tax under section 72(t). 

(ii) Treatment of distributions from designated Roth accounts. A distribution from a designated 
Roth account may be rolled over only to another designated Roth account or to a Roth IRA. See 
§ 1.402A-1, Q&A-5 for rules that apply to such a rollover. 

(2) Extensions of and exceptions to 60-day deadline —(i) Waiver of 60-day deadline. The 
Commissioner may waive the 60-day deadline described in paragraph (a)(1)(ii) of this section if 
the failure to waive that requirement would be against equity or good conscience, including 
casualty, disaster, or other events beyond the reasonable control of the individual with respect to 
such requirement. See section 402(c)(3)(B). 

(ii) Frozen deposits. The 60-day period described in paragraph (a)(1)(ii) of this section does not 
include any period during which the amount transferred to the employee is a frozen deposit 
described in section 402(c)(7)(B). The 60-day period also does not end earlier than 10 days after 
that amount ceases to be a frozen deposit. 

(iii) Exception for qualified plan loan offsets. See paragraph (g) of this section for the timing 
requirements related to the rollover of a qualified plan loan offset amount. 
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(iv) Other distributions treated as rollovers. In the case of a repayment of a distribution treated as 
a rollover as described in paragraph (a)(1)(vi) of this section, see the applicable statutory provision 
and accompanying regulations, if any, for the timing requirements relating to the repayment. 

(3) Special rules for distribution that includes basis— (i) Rollover of basis to IRA. If an eligible 
rollover distribution includes some or all of an employee's basis (that is, the employee's 
investment in the contract), then the portion of the distribution that is allocable to the employee's 
basis may be rolled over to an IRA. 

(ii) Rollover of basis to qualified trust must be done through direct trustee-to-trustee transfer. If an 
eligible rollover distribution includes some or all of an employee's basis, then the portion of an 
eligible rollover distribution that is allocable to the employee's basis may be rolled over to a 
qualified plan only through a direct trustee-to-trustee transfer. In that case, the qualified trust or 
annuity contract must provide for separate accounting of the amount transferred (and earnings 
on that amount) including separately accounting for the portion of the distribution that includes an 
employee's basis and the portion of the distribution that does not include basis. 

(iii) Rollover of basis to section 457(b) plans not permitted. The portion of an eligible rollover 
distribution that is allocable to an employee's basis may not be rolled over to an eligible deferred 
compensation plan described in section 457(b). 

(iv) Rollover of portion of distribution. If an eligible rollover distribution includes some or all of an 
employee's basis and less than the entire distribution is being rolled over, then the amount rolled 
over is treated as consisting first of the portion of the distribution that is not allocable to the 
employee's basis. 

(4) Special rules for distributions that include property —(i) In general. Except as provided in 
paragraph (b)(4)(ii) of this section, if an eligible rollover distribution consists of property other than 
money, then, only that property may be rolled over to an eligible retirement plan. 

(ii) Rollover of proceeds permitted. In the case of an eligible rollover distribution that consists of 
property other than money, the proceeds of the sale of that property may be rolled over to an 
eligible retirement plan. However, to the extent those proceeds exceed the property's fair market 
value at the time of the sale, that excess may not be rolled over. See section 402(c)(6)(C) and 
(D) for other rules relating to the sale of distributed property. 

(c) Definition of eligible rollover distribution —(1) General rule. Unless specifically excluded, an 
eligible rollover distribution means any distribution to an employee of all or any portion of the 
balance to the credit of the employee in a qualified plan. Thus, except as specifically provided in 
paragraph (c)(2) or (3) of this section, any amount distributed to an employee from a qualified 
plan is an eligible rollover distribution, regardless of whether it is a distribution of a benefit that is 
protected under section 411(d)(6). 

(2) Exceptions. An eligible rollover distribution does not include the following: 

(i) Any distribution that is one of a series of substantially equal periodic payments made (not less 
frequently than annually) over any one of the following periods—

(A) The life of the employee (or the joint lives of the employee and the employee's designated 
beneficiary);
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(B) The life expectancy of the employee (or the joint life and last survivor expectancy of the 
employee and the employee's designated beneficiary); or

(C) A specified period of ten years or more;

(ii) Any distribution to the extent the distribution is a required minimum distribution under section 
401(a)(9); or

(iii) Any distribution that is made on account of hardship.

(3) Other amounts not treated as eligible rollover distributions. The following amounts are not 
treated as eligible rollover distributions: 

(i) Elective deferrals (as defined in section 402(g)(3)) and employee contributions that, pursuant 
to rules prescribed by the Commissioner in revenue rulings, notices, or other guidance published 
in the Internal Revenue Bulletin (see § 601.601(d) of this chapter), are returned to the employee 
(together with the income allocable thereto) in order to comply with the section 415 limitations;

(ii) Corrective distributions of excess deferrals as described in § 1.402(g)-1(e)(3), together with 
the income allocable to these corrective distributions;

(iii) Corrective distributions of excess contributions under a qualified cash or deferred 
arrangement described in § 1.401(k)-2(b)(2) and excess aggregate contributions described in 
§ 1.401(m)-2(b)(2), together with the income allocable to these distributions;

(iv) Loans that are treated as deemed distributions pursuant to section 72(p);

(v) Subject to the rules of paragraph (c)(4) of this section, dividends paid on employer securities 
as described in section 404(k);

(vi) The costs of life insurance coverage includible in the employee's income under section 
72(m)(3)(B);

(vii) Prohibited allocations that are treated as deemed distributions pursuant to section 409(p);

(viii) Distributions that are permissible withdrawals from an eligible automatic contribution 
arrangement within the meaning of section 414(w);

(ix) Distributions of premiums for accident or health insurance under § 1.402(a)-1(e)(1)(i) (other 
than distributions subject to section 402(l), as described in § 1.402(a)-1(e)(3));

(x) Amounts treated as distributed as a result of the purchase of a collectible pursuant to section 
408(m); and

(xi) Similar items designated by the Commissioner in revenue rulings, notices, and other guidance 
published in the Internal Revenue Bulletin. See § 601.601(d) of this chapter. 

(4) Dividends reinvested in employer securities. Dividends paid to an employee stock ownership 
plan (as defined in section 4975(e)(7)) that are reinvested in employer securities pursuant to a 
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participant election under section 404(k)(2)(A)(iii)(II) are included in the participant's account 
balance and lose their character as dividends when subsequently distributed from the account. 
As a result, these amounts are eligible rollover distributions if they otherwise meet the 
requirements of this paragraph (c). 

(d) Determination of substantially equal periodic payments —(1) General rule. For purposes of 
paragraph (c)(2)(i) of this section, and except as provided in this paragraph (d) or paragraph (e) 
of this section, whether a series of payments is a series of substantially equal periodic payments 
over a specified period is determined at the time payments begin, and by following the principles 
of section 72(t)(2)(A)(iv), without regard to contingencies or modifications that have not yet 
occurred. Thus, for example, a joint and 50-percent survivor annuity will be treated as a series of 
substantially equal periodic payments at the time payments commence, as will a joint and survivor 
annuity that provides for increased payments to the employee if the employee's beneficiary dies 
before the employee. Similarly, for purposes of determining if a disability benefit payment is part 
of a series of substantially equal periodic payments for a period described in section 402(c)(4)(A), 
any contingency under which payments cease upon recovery from the disability may be 
disregarded. 

(2) Certain supplements disregarded. For purposes of determining whether a distribution is one 
of a series of periodic payments that are substantially equal, social security supplements 
described in section 411(a)(9) are disregarded. For example, if a distributee receives a life annuity 
of $500 per month, plus a social security supplement consisting of payments of $200 per month 
until the distributee reaches the age at which social security benefits of not less than $200 a month 
begin, the $200 supplemental payments are disregarded and, therefore, each monthly payment 
of $700 made before the social security age and each monthly payment of $500 made after the 
social security age is treated as one of a series of substantially equal periodic payments for life. 
A series of periodic payments that are not substantially equal solely because the amount of each 
payment is reduced upon attainment of social security retirement age (or, alternatively, upon 
commencement of social security early retirement, survivor, or disability benefits) is also treated 
as substantially equal as long as the reduction in the actual payments is level and does not exceed 
the applicable social security benefit. 

(3) Changes in the amount of payments or the distributee. If the amount (or, if applicable, the 
method of calculating the amount) of the payments changes so that subsequent payments are 
not substantially equal to prior payments, then a new determination must be made as to whether 
the remaining payments are a series of substantially equal periodic payments over a period 
specified in paragraph (c)(2)(i) of this section. This determination is made without taking into 
account payments made or the years of payment that elapsed prior to the change. However, a 
new determination is not made merely because, upon the death of the employee, the employee's 
beneficiary becomes the distributee. Thus, if distributions commence over a period that is at least 
as long as either the first annuitant's life or 10 years, then substantially equal payments to the 
survivor are not eligible rollover distributions even though the payment period remaining after the 
death of the employee is or may be less than the period described in section 402(c)(4)(A). For 
example, substantially equal periodic payments made under a life annuity with a five-year term 
certain would not be an eligible rollover distribution even when paid after the death of the 
employee with three years remaining under the term certain. 

(4) Defined contribution plans. The following rules apply in determining whether a series of 
payments from a defined contribution plan constitutes a series of substantially equal periodic 
payments for a period described in section 402(c)(4)(A)— 
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(i) Declining balance of years. A series of payments from an account balance under a defined 
contribution plan over a period is considered a series of substantially equal periodic payments 
over that period if, for each year, the amount of the distribution is calculated by dividing the 
account balance by the number of years remaining in the period. For example, a series of 
payments is considered substantially equal payments over 10 years if the series is determined as 
follows. In year 1, the annual payment is the account balance divided by 10; in year 2, the annual 
payment is the remaining account balance divided by 9; and so on until year 10 when the entire 
remaining balance is distributed. 

(ii) Reasonable actuarial assumptions. If an employee's account balance under a defined 
contribution plan is to be distributed in annual installments of a specified amount until the account 
balance is exhausted, then, for purposes of determining if the period of distribution is a period 
described in section 402(c)(4)(A), the period of years over which the installments will be 
distributed must be determined using reasonable actuarial assumptions. For example, if an 
employee has an account balance of $100,000, the employee elects distributions of $12,000 per 
year until the account balance is exhausted, and the future rate of return is assumed to be 5 
percent per year, the account balance will be exhausted in approximately 12 years. Similarly, if 
the same employee elects a fixed annual distribution amount and the fixed annual amount is less 
than or equal to $10,000, it is reasonable to assume that the future rate of return will be greater 
than 0 percent and, thus, the account will not be exhausted in less than 10 years. 

(e) Determination of whether a payment is an independent payment —(1) Definition of 
independent payments. Except as provided in paragraphs (e)(2) and (3) of this section, a payment 
is treated as independent of the payments in a series of substantially equal payments, and thus 
not part of the series described in paragraph (c)(2)(i) of this section, if the payment is substantially 
larger or smaller than the other payments in the series. An independent payment is an eligible 
rollover distribution if it is not otherwise excepted from the definition of eligible rollover distribution. 
This rule applies regardless of whether the payment is made before, with, or after payments in 
the series. For example, if an employee elects a single payment of half of the account balance 
with the remainder of the account balance paid over the life expectancy of the distributee, the 
single payment is treated as independent of the payments in the series and is an eligible rollover 
distribution unless otherwise excepted. Similarly, if an employee's surviving spouse receives a 
survivor life annuity of $1,000 per month plus a single payment on account of death of $7,500, 
the single payment is treated as independent of the payments in the annuity and is an eligible 
rollover distribution unless otherwise excepted. 

(2) Special rules —(i) Administrative error or delay. If, due solely to reasonable administrative 
error or delay in payment, there is an adjustment after the annuity starting date to the amount of 
any payment in a series of payments that otherwise would constitute a series of substantially 
equal payments described in section 402(c)(4)(A) and this section, the adjusted payment or 
payments are treated as part of the series of substantially equal periodic payments and are not 
treated as independent of the payments in the series. For example, if, due solely to reasonable 
administrative delay, the first payment of a life annuity is delayed by two months and reflects an 
additional two months' worth of benefits, that payment is treated as a substantially equal payment 
in the series rather than as an independent payment. The result does not change merely because 
the amount of the adjustment is paid in a separate supplemental payment. 

(ii) Supplemental payments for annuitants. A supplemental payment from a defined benefit plan 
to an annuitant (that is, a retiree or beneficiary) is treated as part of a series of substantially equal 
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payments, rather than as an independent payment, provided that the following conditions are 
met— 

(A) The supplement is a benefit increase for annuitants;

(B) The amount of the supplement is determined in a consistent manner for all similarly situated 
annuitants;

(C) The supplement is paid to annuitants who are otherwise receiving payments that would 
constitute substantially equal periodic payments; and

(D) The aggregate supplement is less than or equal to the greater of 10 percent of the annual rate 
of payment for the annuity, or $750.

(iii) Final payment in a series. If a payment in a series of periodic payments from an account 
balance under a defined contribution plan is equal to the remaining balance in the account and is 
substantially less than the other payments in the series, the final payment must nevertheless be 
treated as a payment in the series of substantially equal periodic payments and may not be treated 
as an independent payment if the other payments in the series are substantially equal and the 
payments are for a period described in section 402(c)(4)(A) based on the rules provided in 
paragraph (d)(4)(ii) of this section. Thus, the final payment will not be an eligible rollover 
distribution. 

(3) Additional guidance. The Commissioner, in revenue rulings, notices, and other guidance 
published in the Internal Revenue Bulletin, may provide additional rules for determining what is 
an independent payment under paragraph (e)(1) of this section and may prescribe a higher 
amount than the $750 amount in paragraph (e)(2)(ii)(D) of this section. See § 601.601(d) of this 
chapter. 

(f) Determination of whether a distribution is a required minimum distribution —(1) Determination 
for calendar year of distribution. Except as provided in paragraphs (f)(2) and (3) of this section, if 
a minimum distribution is required for a calendar year, then the amounts distributed during that 
calendar year are treated as required minimum distributions under section 401(a)(9) to the extent 
that the total minimum distribution required under section 401(a)(9) for the calendar year has not 
been satisfied (and accordingly, those amounts are not eligible rollover distributions). For 
example, if an employee is required under section 401(a)(9) to receive a minimum distribution for 
a calendar year of $5,000 and the employee receives a total of $7,200 in that year, the first $5,000 
distributed will be treated as the required minimum distribution and will not be an eligible rollover 
distribution, and the remaining $2,200 will be an eligible rollover distribution if it otherwise 
qualifies. If the total section 401(a)(9) required minimum distribution for a calendar year prior to 
the calendar year of the distribution is not distributed in that calendar year (for example, when the 
distribution for the calendar year in which the employee reaches the applicable age is made on 
April 1 of the following calendar year), then the amount that was required to be distributed, but 
not distributed, is added to the amount required to be distributed for the next calendar year in 
determining the portion of any distribution in the next calendar year that is a required minimum 
distribution (and, thus, is not an eligible rollover distribution). 

(2) Distribution before first distribution calendar year. Any amount that is paid to an employee 
before January 1 of the first distribution calendar year for the employee (as described in 
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§ 1.401(a)(9)-5(a)(2)(ii)) is not treated as required under section 401(a)(9) and, thus, is an eligible 
rollover distribution if it otherwise qualifies. 

(3) Special rule for annuities. In the case of annuity payments from a defined benefit plan, or under 
an annuity contract purchased from an insurance company (including a qualified plan distributed 
annuity contract (as defined in paragraph (h) of this section)), the entire amount of any annuity 
payment made on or after January 1 of the first distribution calendar year for the employee (as 
described in § 1.401(a)(9)-5(a)(2)(ii)) is treated as an amount required under section 401(a)(9) 
and, thus, is not an eligible rollover distribution. 

(g) Treatment of plan loan offset amounts —(1) General rule. A distribution of a plan loan offset 
amount, as defined in paragraph (g)(3)(i) of this section (including a qualified plan loan offset 
amount, a type of plan loan offset amount defined in paragraph (g)(3)(ii) of this section), is an 
eligible rollover distribution if it is described in paragraph (c) of this section. See § 1.401(a)(31)-1, 
Q&A-16, for guidance concerning the offering of a direct rollover of a plan loan offset amount. See 
also § 31.3405(c)-1, Q&A-11, of this chapter for guidance concerning special withholding rules 
with respect to plan loan offset amounts. 

(2) Rollover period for a plan loan offset amount —(i) Plan loan offset amount that is not a qualified 
plan loan offset amount. A distribution of a plan loan offset amount that is an eligible rollover 
distribution and that is not a qualified plan loan offset amount may be rolled over by the employee 
to an eligible retirement plan within the 60-day period set forth in section 402(c)(3)(A), as 
described in paragraph (a)(1)(ii) of this section. 

(ii) Plan loan offset amount that is a qualified plan loan offset amount. A distribution of a plan loan 
offset amount that is an eligible rollover distribution and that is a qualified plan loan offset amount 
may be rolled over by the employee to an eligible retirement plan within the period set forth in 
section 402(c)(3)(C), which is the individual's tax filing due date (including extensions) for the 
taxable year in which the offset is treated as distributed from a qualified employer plan. 

(3) Definitions —(i) Plan loan offset amount. For purposes of section 402(c), a plan loan offset 
amount is the amount by which, under the plan terms governing a plan loan, an employee's 
accrued benefit is reduced (offset) in order to repay the loan (including the enforcement of the 
plan's security interest in an employee's accrued benefit). A distribution of a plan loan offset 
amount can occur in a variety of circumstances, for example, when the terms governing a plan 
loan require that, in the event of the employee's termination of employment or request for a 
distribution, the loan be repaid immediately or treated as in default. A distribution of a plan loan 
offset amount also occurs when, under the terms governing the plan loan, the loan is cancelled, 
accelerated, or treated as if it were in default (for example, when the plan treats a loan as in 
default upon an employee's termination of employment or within a specified period thereafter). A 
distribution of a plan loan offset amount is an actual distribution, not a deemed distribution under 
section 72(p). 

(ii) Qualified plan loan offset amount. For purposes of section 402(c), a qualified plan loan offset 
amount is a plan loan offset amount that satisfies the following requirements: 

(A) The plan loan offset amount is treated as distributed from a qualified employer plan to an 
employee or beneficiary solely by reason of the termination of the qualified employer plan, or the 
failure to meet the repayment terms of the loan because of the severance from employment of 
the employee; and
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(B) The plan loan offset amount relates to a plan loan that met the requirements of section 72(p)(2) 
immediately prior to the termination of the qualified employer plan or the severance from 
employment of the employee, as applicable. 

(iii) Qualified employer plan. For purposes of section 402(c) and this section, a qualified employer 
plan is a qualified employer plan as defined in section 72(p)(4). 

(4) Special rules for qualified plan loan offset amounts —(i) Definition of severance from 
employment. For purposes of paragraph (g)(3)(ii)(A) of this section, whether an employee has a 
severance from employment with the employer that maintains the qualified employer plan is 
determined in the same manner as under § 1.401(k)-1(d)(2). Thus, an employee has a severance 
from employment when the employee ceases to be an employee of the employer maintaining the 
plan. 

(ii) Offset because of severance from employment. A plan loan offset amount is treated as 
distributed from a qualified employer plan to an employee or beneficiary solely by reason of the 
failure to meet the repayment terms of a plan loan because of severance from employment of the 
employee if the plan loan offset: 

(A) Relates to a failure to meet the repayment terms of the plan loan, and

(B) Occurs within the period beginning on the date of the employee's severance from employment 
and ending on the first anniversary of that date.

(5) Examples. The following examples illustrate the rules with respect to plan loan offset amounts, 
including qualified plan loan offset amounts, in this paragraph (g) and in §§ 1.401(a)(31)-1, Q&A-
16, and 31.3405(c)-1, Q&A-11, of this chapter. For purposes of these examples, each reference 
to a plan refers to a qualified employer plan as described in section 72(p)(4). 

(i) Example 1 —(A) In 2025, Employee A has an account balance of $10,000 in Plan Y, of which 
$3,000 is invested in a plan loan to Employee A that is secured by Employee A's account balance 
in Plan Y. Employee A has made no after-tax employee contributions to Plan Y. The plan loan 
meets the requirements of section 72(p)(2). Plan Y does not provide any direct rollover option 
with respect to plan loans. Employee A severs from employment on June 15, 2025. After 
severance from employment, Plan Y accelerates the plan loan and provides Employee A 90 days 
to repay the remaining balance of the plan loan. Employee A, who is under the age set forth in 
section 401(a)(9)(C)(i)(I), does not repay the loan within the 90 days and instead elects a direct 
rollover of Employee A's entire account balance in Plan Y. On September 18, 2025 (within the 
12-month period beginning on the date that Employee A severed from employment), Employee 
A's outstanding loan is offset against the account balance. 

(B) In order to satisfy section 401(a)(31), Plan Y must make a direct rollover by paying $7,000 
directly to the eligible retirement plan chosen by Employee A. When Employee A's account 
balance was offset by the amount of the $3,000 unpaid loan balance, Employee A received a plan 
loan offset amount (equivalent to $3,000) that is an eligible rollover distribution. However, under 
§ 1.401(a)(31)-1, Q&A-16, Plan Y satisfies section 401(a)(31), even though a direct rollover option 
was not provided with respect to the $3,000 plan loan offset amount.
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(C) No withholding is required under section 3405(c) on account of the distribution of the $3,000 
plan loan offset amount because no cash or other property (other than the plan loan offset 
amount) is received by Employee A from which to satisfy the withholding.

(D) The $3,000 plan loan offset amount is a qualified plan loan offset amount within the meaning 
of paragraph (g)(3)(ii) of this section. Accordingly, Employee A may roll over up to the $3,000 
qualified plan loan offset amount to an eligible retirement plan within the period that ends on the 
employee's tax filing due date (including extensions) for the taxable year in which the offset 
occurs.

(ii) Example 2 —(A) The facts are the same as in paragraph (g)(5)(i) of this section ( Example 1), 
except that, rather than accelerating the plan loan, Plan Y permits Employee A to continue making 
loan installment payments after severance from employment. Employee A continues making loan 
installment payments until January 1, 2026, at which time Employee A does not make the loan 
installment payment due on January 1, 2026. In accordance with § 1.72(p)-1, Q&A-10, Plan Y 
allows a cure period that continues until the last day of the calendar quarter following the quarter 
in which the required installment payment was due. Employee A does not make a plan loan 
installment payment during the cure period. Plan Y offsets the unpaid $3,000 loan balance against 
Employee A's account balance on July 1, 2026 (which is after the 12-month period beginning on 
the date that Employee A severed from employment). 

(B) The conclusion is the same as in paragraph (g)(5)(i) of this section ( Example 1), except that 
the $3,000 plan loan offset amount is not a qualified plan loan offset amount (because the offset 
did not occur within the 12-month period beginning on the date that Employee A severed from 
employment). Accordingly, Employee A may roll over up to the $3,000 plan loan offset amount to 
an eligible retirement plan within the 60-day period provided in section 402(c)(3)(A) (rather than 
within the period that ends on Employee A's tax filing due date (including extensions) for the 
taxable year in which the offset occurs). 

(iii) Example 3 —(A) The facts are the same as in paragraph (g)(5)(i) of this section ( Example 1), 
except that the terms governing the plan loan to Employee A provide that, upon severance from 
employment, Employee A's account balance is automatically offset by the amount of any unpaid 
loan balance to repay the loan. Employee A severs from employment but does not request a 
distribution from Plan Y. Nevertheless, pursuant to the terms governing the plan loan, Employee 
A's account balance is automatically offset on June 15, 2025, by the amount of the $3,000 unpaid 
loan balance. 

(B) The $3,000 plan loan offset amount is a qualified plan loan offset amount within the meaning 
of paragraph (g)(3)(ii) of this section. Accordingly, Employee A may roll over up to the $3,000 
qualified plan loan offset amount to an eligible retirement plan within the period that ends on 
Employee A's tax filing due date (including extensions) for the taxable year in which the offset 
occurs.

(iv) Example 4 —(A) The facts are the same as in paragraph (g)(5)(i) of this section ( Example 1), 
except that Employee A elects to receive a cash distribution of the account balance that remains 
after the $3,000 plan loan offset amount, instead of electing a direct rollover of the remaining 
account balance. 

(B) The amount of the distribution received by Employee A is $10,000 ($3,000 relating to the plan 
loan offset and $7,000 relating to the cash distribution). Because the amount of the $3,000 plan 
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loan offset amount attributable to the loan is included in determining the amount of the eligible 
rollover distribution to which withholding applies, withholding in the amount of $2,000 (20 percent 
of $10,000) is required under section 3405(c). The $2,000 is required to be withheld from the 
$7,000 to be distributed to Employee A in cash, so that Employee A actually receives a cash 
amount of $5,000.

(C) The $3,000 plan loan offset amount is a qualified plan loan offset amount within the meaning 
of paragraph (g)(3)(ii) of this section. Accordingly, Employee A may roll over up to the $3,000 
qualified plan loan offset to an eligible retirement plan within the period that ends on Employee 
A's tax filing due date (including extensions) for the taxable year in which the offset occurs. In 
addition, Employee A may roll over up to $7,000 (the portion of the distribution that is not related 
to the offset) within the 60-day period provided in section 402(c)(3). 

(v) Example 5 —(A) The facts are the same as in paragraph (g)(5)(iv) of this section ( Example 
4), except that the $7,000 distribution to Employee A after the offset consists solely of employer 
securities within the meaning of section 402(e)(4)(E). 

(B) No withholding is required under section 3405(c) because the distribution consists solely of 
the $3,000 plan loan offset amount and the $7,000 distribution of employer securities. This is the 
result because the total amount required to be withheld does not exceed the sum of the cash and 
the fair market value of other property distributed, excluding plan loan offset amounts and 
employer securities.

(C) Employee A may roll over up to the $7,000 of employer securities to an eligible retirement 
plan within the 60-day period provided in section 402(c)(3). The $3,000 plan loan offset amount 
is a qualified plan loan offset amount within the meaning of paragraph (g)(3)(ii) of this section. 
Accordingly, Employee A may roll over up to the $3,000 qualified plan loan offset amount to an 
eligible retirement plan within the period that ends on Employee A's tax filing due date (including 
extensions) for the taxable year in which the offset occurs.

(vi) Example 6 —(A) Employee B, who is age 40, has an account balance in Plan Z. Plan Z does 
not provide for after-tax employee contributions. In 2025, Employee B receives a loan from Plan 
Z, the terms of which satisfy section 72(p)(2). The loan is secured by elective contributions subject 
to the distribution restrictions in section 401(k)(2)(B). 

(B) Employee B fails to make an installment payment due on April 1, 2026, or any other monthly 
payments thereafter. In accordance with § 1.72(p)-1, Q&A-10, Plan Z allows a cure period that 
continues until the last day of the calendar quarter following the quarter in which the required 
installment payment was due (September 30, 2026). Employee B does not make a plan loan 
installment payment during the cure period. On September 30, 2026, pursuant to section 72(p)(1), 
Employee B is taxed on a deemed distribution equal to the amount of the unpaid loan balance. 
Pursuant to paragraph (c)(3)(iv) of this section, the deemed distribution is not an eligible rollover 
distribution.

(C) Because Employee B has not severed from employment or experienced any other event that 
permits the distribution under section 401(k)(2)(B) of the elective contributions that secure the 
loan, Plan Z is prohibited from executing on the loan. Accordingly, Employee B's account balance 
is not offset by the amount of the unpaid loan balance at the time of the deemed distribution. 
Thus, there is no distribution of an offset amount that is an eligible rollover distribution on 
September 30, 2026.
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(vii) Example 7 —(A) The facts are the same as in paragraph (g)(5)(vi) of this section ( Example 
6), except that Employee B has a severance from employment on November 1, 2026. On that 
date, Employee B's unpaid loan balance is offset against the account balance on distribution. 

(B) The plan loan offset amount is not a qualified plan loan offset amount. Although the offset 
occurred within 12 months after Employee B severed from employment, the plan loan does not 
meet the requirement in paragraph (g)(3)(ii)(B) of this section (that the plan loan meet the 
requirements of section 72(p)(2) immediately prior to Employee B's severance from employment). 
Instead, the loan was taxable on September 30, 2026 (prior to Employee B's severance from 
employment on November 1, 2026), because of the failure to meet the level amortization 
requirement in section 72(p)(2)(C). Accordingly, Employee B may roll over the plan loan offset 
amount to an eligible retirement plan within the 60-day period provided in section 402(c)(3)(A) 
(rather than within the period that ends on Employee B's tax filing due date (including extensions) 
for the taxable year in which the offset occurs).

(h) Qualified plan distributed annuity contract —(1) Definition of a qualified plan distributed annuity 
contract. A qualified plan distributed annuity contract is an annuity contract purchased for a 
participant, and distributed to the participant, by a qualified plan. 

(2) Treatment of amounts paid as eligible rollover distributions. Amounts paid under a qualified 
plan distributed annuity contract are payments of the balance to the credit of the employee for 
purposes of section 402(c) and are eligible rollover distributions if they otherwise qualify. Thus, 
for example, if the employee surrenders the contract for a single sum payment of its cash 
surrender value, the payment would be an eligible rollover distribution to the extent it is not a 
required minimum distribution under section 401(a)(9). This rule applies even if the annuity 
contract is distributed in connection with a plan termination. See § 1.401(a)(31)-1, Q&A-17 and 
§ 31.3405(c)-1, Q&A-13 of this chapter concerning the direct rollover requirements and 20-
percent withholding requirements, respectively, that apply to eligible rollover distributions from 
such an annuity contract. 

(i) [Reserved]

(j) Treatment of distributions to beneficiary —(1) Spousal distributee —(i) In general. Pursuant to 
section 402(c)(9), if any distribution attributable to an employee is paid to the employee's surviving 
spouse, section 402(c) applies to the distribution in the same manner as if the spouse were the 
employee. The same rule applies if any distribution attributable to an employee is paid in 
accordance with a qualified domestic relations order (as defined in section 414(p)) (QDRO) to the 
employee's spouse or former spouse who is an alternate payee. Therefore, a distribution to the 
surviving spouse of an employee (or to a spouse or former spouse who is an alternate payee 
under a QDRO), including a distribution of ancillary death benefits attributable to the employee, 
is an eligible rollover distribution if it would be described in paragraph (c) of this section had it 
been paid to the employee. For this purpose, the amount excluded from the definition of eligible 
rollover distribution under paragraph (c)(2)(ii) of this section as a required minimum distribution is 
determined under the rules of paragraph (j)(3) of this section (or paragraph (j)(4) of this section, 
if applicable). 

(ii) Rollovers to qualified plans must be in capacity of employee. If a surviving spouse rolls over a 
distribution to a qualified plan described in paragraph (a)(1)(iii)(B)( 2) of this section or to an 
eligible deferred compensation plan described in section 457(b) that is maintained by an employer 
described in section 457(e)(1)(A), then, with respect to the amount rolled over, that amount is 
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treated as the spouse's own interest under the receiving plan and not the interest of the decedent 
under the distributing plan. Thus, for example, in determining the required minimum distribution 
from the receiving plan with respect to the amount rolled over, distributions must satisfy section 
401(a)(9)(A) and not section 401(a)(9)(B). 

(2) Non-spousal distributee —(i) Eligibility for rollover. A distributee other than the employee or 
the employee's surviving spouse (or a spouse or former spouse who is an alternate payee under 
a QDRO) is not permitted to roll over a distribution from a qualified plan. Therefore, a distribution 
to a non-spousal distributee does not constitute an eligible rollover distribution under section 
402(c)(4). 

(ii) Direct transfer permitted. Although a non-spousal distributee may not roll over a distribution, 
pursuant to section 402(c)(11), if the distributee is a designated beneficiary (as determined under 
§ 1.401(a)(9)-4) who is not described in paragraph (j)(1) of this section and the distribution would 
be an eligible rollover distribution had it been paid to the employee, then the distributee may elect 
that the distribution be made in the form of a direct trustee-to-trustee transfer to an IRA established 
for the purpose of receiving that distribution. If a direct trustee-to-trustee transfer is made pursuant 
to section 402(c)(11) then— 

(A) The transfer is treated as an eligible rollover distribution;

(B) The IRA is an inherited IRA described in section 408(d)(3)(ii); and

(C) Section 401(a)(9)(B) (other than section 401(a)(9)(B)(iv)) will apply to the IRA.

(iii) Applicability to see-through trusts. If a distributee described in paragraph (j)(2)(ii) of this 
section is a see-through trust described in § 1.401(a)(9)-4(f)(1)(i), then the beneficiaries of the 
trust that are treated as designated beneficiaries under § 1.401(a)(9)-4(f)(3) are also treated as 
designated beneficiaries for purposes of section 402(c)(11)(A). 

(iv) Applicability of withholding rules. An amount that could have been transferred to a beneficiary 
IRA in accordance with section 402(c)(11), but instead, was paid directly to a non-spouse 
beneficiary, is treated as an eligible rollover distribution for purposes of section 3405(c). Thus, 20-
percent withholding under section 3405(c) applies to a distribution made directly to a non-spouse 
beneficiary. 

(3) Determination of amounts that constitute required minimum distributions for distributions to 
beneficiaries —(i) In general —(A) First portion of a distribution is treated as a required minimum 
distribution. If a minimum distribution is required to be made to a beneficiary in a calendar year, 
then the amounts distributed during that calendar year are treated as required minimum 
distributions under section 401(a)(9), to the extent that the total required minimum distribution 
under section 401(a)(9) for the calendar year has not been satisfied. Accordingly, those amounts 
are not eligible rollover distributions. If the employee dies before the employee's required 
beginning date (within the meaning of § 1.401(a)(9)-2(b)), then no amount is a required minimum 
distribution for the year in which the employee dies. 

(B) Determination of required minimum distribution based on distribution method. Except as 
otherwise provided in paragraphs (j)(3)(ii) and (4) of this section, if an employee dies before the 
employee's required beginning date, then the amount that is not an eligible rollover distribution 
because it is a required minimum distribution for the calendar year is determined under paragraph 
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(j)(3)(i)(C), (D), or (E) of this section, whichever applies to the beneficiary. See § 1.401(a)(9)-
3(b)(4) and (c)(5) to determine which rule applies. If an employee dies on or after the employee's 
required beginning date, then the amount that is not an eligible rollover distribution because it is 
a required minimum distribution for a calendar year is determined under paragraph (j)(3)(i)(F) of 
this section. 

(C) Five-year rule in the case of death before required beginning date. If the 5-year rule described 
in § 1.401(a)(9)-3(b)(2) or (c)(2) applies to the beneficiary, then no amount is required to be 
distributed until the end of the calendar year that includes the fifth anniversary of the date of the 
employee's death. In that year, the entire amount to which the beneficiary is entitled under the 
plan must be distributed, and because it is a required minimum distribution, it is not an eligible 
rollover distribution. Thus, if the 5-year rule applies with respect to a designated beneficiary, then 
any distribution made before the calendar year that includes the fifth anniversary of the date of 
the employee's death is eligible for rollover if it otherwise meets the requirements of this section. 

(D) Ten-year rule in the case of death before required beginning date. If the 10-year rule described 
in § 1.401(a)(9)-3(c)(3) applies to the beneficiary, then no amount is required to be distributed 
until the end of the calendar year that includes the tenth anniversary of the date of the employee's 
death. In that year, the entire amount to which the beneficiary is entitled under the plan must be 
distributed, and because it is treated as a required minimum distribution, it is not an eligible 
rollover distribution. Thus, if the 10-year rule applies with respect to a designated beneficiary, then 
any distribution made before the calendar year that includes the tenth anniversary of the date of 
the employee's death is eligible for rollover if it otherwise meets the requirements of this section. 

(E) Life expectancy rule. If the life expectancy rule described in § 1.401(a)(9)-3(c)(4) (or, in the 
case of a defined benefit plan, the annuity payment rule described in § 1.401(a)(9)-3(b)(3)) applies 
to the designated beneficiary, then, in the first distribution calendar year for the beneficiary (as 
defined in § 1.401(a)(9)-5(a)(2)(iii)) and in each subsequent calendar year, the amount treated as 
a required minimum distribution and not eligible to be rolled over is determined in accordance in 
with § 1.401(a)(9)-5(d) and (e) (or, in the case of a defined benefit plan, § 1.401(a)(9)-6). 

(F) Employee dies on or after required beginning date. If the employee dies on or after the 
employee's required beginning date, then, in the calendar year of the employee's death, the 
amount treated as a required minimum distribution and not eligible to be rolled over is determined 
in accordance with § 1.401(a)(9)-5(c) (or, in the case of a defined benefit plan, § 1.401(a)(9)-6). 
For each subsequent calendar year, the amount treated as a required minimum distribution and 
not eligible to be rolled over is determined in accordance with § 1.401(a)(9)-5(d) and (e) (or, in 
the case of a defined benefit plan, § 1.401(a)(9)-6). 

(ii) Exception allowing beneficiary to change distribution method. If the 5-year rule or 10-year rule 
described in § 1.401(a)(9)-3(b)(2), (c)(2) or (c)(3) applies to a designated beneficiary under the 
plan, and the eligible designated beneficiary is using the exception under § 1.408-8(d)(2)(ii) to 
switch to the use of the life expectancy rule under the IRA to which the distribution is rolled over 
or transferred, then the designated beneficiary must determine the portion of the distribution that 
is a required minimum distribution that is not eligible for rollover using the life expectancy rule 
described in § 1.401(a)(9)-3(c)(4) (or, in the case of a defined benefit plan, the annuity payment 
rule described in § 1.401(a)(9)-3(b)(3)). 

(4) Special rule applicable to a spouse beneficiary —(i) In general. This paragraph (j)(4) provides 
a special rule relating to the determination of amounts treated as a required minimum distribution 
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for distributions to an employee's surviving spouse to whom the 10-year rule described in 
§ 1.401(a)(9)-3(c)(3) applies. This rule, which treats a portion of a distribution made before the 
last year of the 10-year period as a required minimum distribution, applies if— 

(A) The distribution is made in or after the calendar year the surviving spouse attains the 
applicable age described in § 1.401(a)(9)-2(b)(2); and

(B) The surviving spouse rolls over a portion of that distribution to an eligible retirement plan under 
which the surviving spouse is not treated as the beneficiary of the employee.

(ii) Catch-up of missed required minimum distributions. If this paragraph (j)(4) applies to a 
distribution then, notwithstanding paragraph (j)(3)(i)(D) of this section, the portion of the 
distribution that is treated as a required minimum distribution, and thus is not an eligible rollover 
distribution, is the excess (if any) of— 

(A) The sum of the hypothetical required minimum distributions determined under paragraph 
(j)(4)(iii) of this section for each year during the catch-up period with respect to that distribution 
(determined under paragraph (j)(4)(v) of this section), over

(B) The actual distributions made to the surviving spouse during those calendar years (other than 
the calendar year in which that distribution is made).

(iii) Calculation of hypothetical required minimum distributions for the catch-up period. This 
paragraph (j)(4)(iii) provides rules for determining the calculation of the hypothetical required 
minimum distribution for each calendar year during the catch-up period with respect to a 
distribution (determination year). The hypothetical required minimum distribution for a 
determination year is the amount that would have been the required minimum distribution for that 
year had the election under § 1.401(a)(9)-5(g)(3)(i) been in effect for the spouse. Thus, the 
hypothetical required minimum distribution is calculated using the applicable denominator 
determined under § 1.401(a)(9)-5(g)(3). However, in lieu of the account balance that would 
otherwise be used to determine the required minimum distribution for the determination year, an 
adjusted account balance is used for this purpose. The adjusted account balance for a 
determination year is calculated by reducing the account balance that would otherwise be used 
to determine the required minimum distribution for the calendar year in which the distribution is 
made by the excess (if any) of— 

(A) The sum of the hypothetical required minimum distributions determined under this paragraph 
(j)(4)(iii) beginning with the first applicable year and ending with the calendar year preceding the 
determination year; over

(B) The actual distributions made to the surviving spouse during those calendar years.

(iv) Definition of first applicable year. The first applicable year is the later of— 

(A) The calendar year in which the surviving spouse attains the applicable age, and

(B) The calendar year in which the employee would have attained the applicable age.
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(v) Definition of catch-up period. The catch-up period with respect to a distribution is the period 
that— 

(A) Begins with first applicable year, and

(B) Ends in the calendar year in which the distribution is made.

(vi) Reasonable assumptions by plan administrator. For purposes of section 402(f)(2)(A), a plan 
administrator is permitted to assume that a surviving spouse to whom this paragraph (j)(4) applies 
will roll over (to the extent permitted under the rules of this paragraph (j)(4)) the entire distribution 
to an eligible retirement plan under which that spouse is not treated as the beneficiary of the 
employee. Thus, a plan administrator may assume that the catch-up of missed required minimum 
distributions described in paragraph (j)(4)(ii) of this section applies to the distribution and treat 
only the remaining portion of the distribution as an eligible rollover distribution for purposes of 
sections 401(a)(31) and 3405(c). See paragraph (k)(2) of this section concerning the effect of this 
assumption for purposes of section 402(c). 

(vii) [Reserved]

(k) Other rules —(1) Designation must be irrevocable— (i) Indirect rollover. In order for a 
contribution of an eligible rollover distribution to an individual retirement plan to constitute a 
rollover and, thus, to qualify for exclusion from gross income under section 402(c), a distributee 
must elect, at the time the contribution is made, to treat the contribution as a rollover contribution. 
An election is made by designating to the trustee, issuer, or custodian of the eligible retirement 
plan that the contribution is a rollover contribution. This election is irrevocable. Once any portion 
of an eligible rollover distribution has been contributed to an individual retirement plan and 
designated as a rollover distribution, taxation of the withdrawal of the contribution from the 
individual retirement plan is determined under section 408(d) rather than under section 402 or 
403. Therefore, the eligible rollover distribution is not eligible for capital gains treatment, five-year 
or ten-year averaging, or the exclusion from gross income for net unrealized appreciation on 
employer stock. 

(ii) Direct rollover. If an eligible rollover distribution is paid to an eligible retirement plan in a direct 
rollover at the election of the distributee, the distributee is deemed to have irrevocably designated 
that the direct rollover is a rollover contribution. 

(2) Use of actual minimum required distribution calculation. The portion of any distribution that an 
employee (or spousal distributee) may roll over as an eligible rollover distribution under section 
402(c) is determined based on the actual application of section 402 and other relevant provisions 
of the Internal Revenue Code. The actual application of these provisions may produce different 
results than any assumption described in paragraph (j)(4)(vi) of this section or § 1.401(a)(31)-1, 
Q&A-18, that is used by the plan administrator. Thus, for example, if the plan administrator 
assumes there is no designated beneficiary and calculates the portion of a distribution that is a 
required minimum distribution using the Uniform Lifetime Table under § 1.401(a)(9)-9(c), but the 
portion of the distribution that is actually a required minimum distribution and thus not an eligible 
rollover distribution is determined by taking into account a spousal designated beneficiary who is 
more than 10 years younger than the employee, then a greater portion of the distribution is 
actually an eligible rollover distribution and the distributee may roll over the additional amount. 
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(3 ) Plan rollover not counted towards one rollover per year limitation. A distribution from a 
qualified plan that is rolled over to an individual retirement account or individual retirement annuity 
is not treated for purposes of section 408(d)(3)(B) as an amount received by an individual from 
an individual retirement account or individual retirement annuity that is not includible in gross 
income because of the application of section 408(d)(3). 

§ 1.402(c)-3
[Removed]

Par. 6. Section 1.402(c)-3 is removed. 

Par. 7. Amend § 1.403(b)-6 by revising and republishing paragraph (e). 

The revision and republication read as follows:

§ 1.403(b)-6
Timing of distributions and benefits.
* * * * * 

(e) Minimum required distributions for eligible plans —(1) In general. Under section 403(b)(10), a 
section 403(b) contract must meet the minimum distribution requirements of section 401(a)(9) (in 
both form and operation). See section 401(a)(9) for these requirements. 

(2) Generally treated as IRAs. For purposes of applying the minimum distribution requirements of 
section 401(a)(9) to section 403(b) contracts, the minimum distribution requirements applicable 
to individual retirement annuities described in section 408(b) and individual retirement accounts 
described in section 408(a) apply to section 403(b) contracts. Consequently, except as otherwise 
provided in this paragraph (e), the minimum distribution requirements of section 401(a)(9) are 
applied to section 403(b) contracts in accordance with the provisions in § 1.408-8 that apply to an 
IRA that is not a Roth IRA. 

(3) Exceptions under which qualified plan rules will apply —(i) Required beginning date. The 
required beginning date for purposes of section 403(b)(10) is determined in accordance with 
§ 1.401(a)(9)-2(b) (rather than § 1.408-8(b)(1)). 

(ii) Amounts not taken into account. The amounts not taken into account in determining whether 
the minimum distribution requirement of section 401(a)(9) has been satisfied for a calendar year 
are the amounts described in § 1.402(c)-2(c)(3) (rather than the amounts described in § 1.408-
8(g)(2)). 

(iii) Designated Roth account. The rules of § 1.401(a)(9)-3(a)(2) (which provides that if an 
employee's entire interest under a defined contribution plan is in a designated Roth account, then 
no distributions are required during the employee's lifetime and, upon death, the employee is 
treated as having died before the required beginning date), § 1.401(a)(9)-5(b)(3) (which excludes 
amounts held in a designated Roth account from the employee's account balance), and 
§ 1.401(a)(9)-5(g)(2)(iii) (regarding distributions from designated Roth accounts) apply to a 
designated Roth account in a section 403(b) contract (rather than the rules of § 1.408-8(b)(1)(ii) 
that apply to a Roth IRA). 
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(iv) Qualifying longevity annuity contracts. The rules in § 1.401(a)(9)-6(q)(2)(i) (relating to the 
limitation on premiums for a qualifying longevity annuity contract (QLAC), as defined in 
§ 1.401(a)(9)-6(q)(1)) and § 1.401(a)(9)-6(q)(4)(i)(A) (relating to reliance on representations with 
respect to a QLAC) apply to the purchase of a QLAC under a section 403(b) plan (rather than the 
rules in § 1.408-8(h)(2) and (3)). 

(4) Surviving spouse rule does not apply. The rule in § 1.408-8(c) (under which the surviving 
spouse of an IRA owner is permitted to treat an IRA of the decedent as the spouse's own IRA) 
does not apply to a section 403(b) contract. Thus, the surviving spouse of a participant is not 
permitted to treat a section 403(b) contract as the spouse's own section 403(b) contract, even if 
the spouse is the sole beneficiary. 

(5) Retirement income accounts. For purposes of § 1.401(a)(9)-6(d) (relating to annuity contracts 
purchased under a defined contribution plan), annuity payments provided with respect to 
retirement income accounts do not fail to satisfy the requirements of section 401(a)(9) merely 
because the payments are not made under an annuity contract purchased from an insurance 
company that is licensed to do business under the laws of a State, provided that the relationship 
between the annuity payments and the retirement income accounts is not inconsistent with any 
rules prescribed by the Commissioner in revenue rulings, notices, or other guidance published in 
the Internal Revenue Bulletin (see § 601.601(d) of this chapter). See also § 1.403(b)-9(a)(5) for 
additional rules relating to annuities payable from a retirement income account. 

(6) Special rules for benefits accruing before December 31, 1986 —(i) Non-applicability of section 
401(a)(9) to pre-'87 account balance. The minimum distribution requirements of section 401(a)(9) 
do not apply to the undistributed portion of the account balance under a section 403(b) contract 
valued as of December 31, 1986, exclusive of subsequent earnings (pre-'87 account balance). 
The minimum distribution requirements of section 401(a)(9) apply to all benefits under any section 
403(b) contract accruing after December 31, 1986 (post-'86 account balance), including earnings 
after December 31, 1986. Consequently, the post-'86 account balance includes earnings after 
December 31, 1986, on contributions made before January 1, 1987, in addition to the 
contributions made after December 31, 1986, and earnings thereon. 

(ii) Recordkeeping required. The issuer or custodian of the section 403(b) contract must keep 
records that enable it to identify the pre-'87 account balance and subsequent changes as set forth 
in paragraph (e)(6)(iii) of this section and provide that information upon request to the relevant 
employee or beneficiaries with respect to the contract. If the issuer or custodian does not keep 
those records, the entire account balance is treated as subject to section 401(a)(9). 

(iii) Applicability of section 401(a)(9) to post-'86 account balance. In applying the minimum 
distribution requirements of section 401(a)(9), only the post-'86 account balance is used to 
calculate the required minimum distribution for a calendar year. The amount of any distribution 
from a contract is treated as being paid from the post-'86 account balance to the extent the 
distribution is required to satisfy the minimum distribution requirement with respect to that contract 
for a calendar year. Any amount distributed in a calendar year from a contract in excess of the 
required minimum distribution for a calendar year with respect to that contract is treated as paid 
from the pre-'87 account balance, if any, of that contract. 

(iv) Rollover of amounts from pre-'87 account balance. If an amount is distributed from the pre-
'87 account balance and rolled over to another section 403(b) contract, the amount is treated as 
part of the post-'86 account balance in that second contract. However, if the pre-'87 account 
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balance under a section 403(b) contract is directly transferred to another section 403(b) contract 
(as permitted under § 1.403(b)-10(b)), the amount transferred retains its character as a pre-'87 
account balance, provided the issuer of the transferee contract satisfies the recordkeeping 
requirements of paragraph (e)(6)(ii) of this section. 

(v) Relevance of distinction between pre-'87 and post-'86 account balance for purposes of section 
72. The distinction between the pre-'87 account balance and the post-'86 account balance 
provided for under this paragraph (e)(6) has no relevance for purposes of determining the portion 
of a distribution that is includible in income under section 72. 

(vi) Pre-'87 account balance distributions must satisfy incidental benefit requirement. The pre-'87 
account balance must be distributed in accordance with the incidental benefit requirement of 
§ 1.401-1(b)(1)(i). Distributions attributable to the pre-'87 account balance are treated as 
satisfying this requirement if all distributions from the section 403(b) contract (including 
distributions attributable to the post-'86 account balance) satisfy the requirements of § 1.401-
1(b)(1)(i) without regard to this section, and distributions attributable to the post-'86 account 
balance satisfy the rules of this paragraph (e) (without regard to this paragraph (e)(6)). 
Distributions attributable to the pre-'87 account balance are treated as satisfying the incidental 
benefit requirement if all distributions from the section 403(b) contract (including distributions 
attributable to both the pre-'87 account balance and the post-'86 account balance) satisfy the 
rules of this paragraph (e) (without regard to this paragraph (e)(6)). 

(7) Application to multiple contracts for an employee. The required minimum distribution must be 
determined separately for each section 403(b) contract of an employee. However, because, as 
provided in paragraph (e)(2) of this section, the minimum distribution requirements of section 
401(a)(9) apply to section 403(b) contracts in accordance with the provisions in § 1.408-8, the 
required minimum distribution from one section 403(b) contract of an employee is permitted to be 
distributed from another section 403(b) contract in order to satisfy the minimum distribution 
requirements of section 401(a)(9). Thus, as provided in § 1.408-8(e), with respect to IRAs, the 
required minimum distribution amount from each contract is then totaled and the total minimum 
distribution taken from any one or more of the individual section 403(b) contracts. However, 
consistent with the rules in § 1.408-8(e), only amounts in section 403(b) contracts that an 
individual holds as an employee may be aggregated. In addition, amounts in section 403(b) 
contracts that a person holds as a beneficiary of a decedent may be aggregated, but those 
amounts may not be aggregated with amounts held in section 403(b) contracts that the person 
holds as the employee or as the beneficiary of another decedent. Distributions from section 403(b) 
contracts do not satisfy the minimum distribution requirements for IRAs, nor do distributions from 
IRAs satisfy the minimum distribution requirements for section 403(b) contracts. 

(8) Governmental plans. A section 403(b) contract that is part of a governmental plan (within the 
meaning of section 414(d)) is treated as having complied with section 401(a)(9) for all years to 
which section 401(a)(9) applies to the contract, if the terms of the contract reflect a reasonable, 
good faith interpretation of section 401(a)(9). 

(9) Effective date. This paragraph (e) applies for purposes of determining required minimum 
distributions for calendar years beginning on or after January 1, 2025. For earlier calendar years, 
the rules of 26 CFR 1.403(b)-6(e) (as it appeared in the April 1, 2023, edition of 26 CFR part 1) 
apply. 

* * * * * 

***********ecfr.gov/current/title-26/section-1.403(b)-6#p-1.403(b)-6(e)
***********ecfr.gov/current/title-26/section-1.403(b)-6#p-1.403(b)-6(e)
***********ecfr.gov/current/title-26/section-1.403(b)-6#p-1.403(b)-6(e)
***********ecfr.gov/current/title-26/section-1.403(b)-6#p-1.403(b)-6(e)
***********ecfr.gov/current/title-26/section-1.403(b)-6#p-1.403(b)-6(e)
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Par. 8. Revise and republish § 1.408-8 to read as follows: 

§ 1.408-8
Distribution requirements for individual retirement plans.

(a) Applicability of section 401(a)(9) —(1) In general. An IRA is subject to the required minimum 
distribution requirements of section 401(a)(9). In order to satisfy section 401(a)(9), the rules of 
§§ 1.401(a)(9)-1 through 1.401(a)(9)-9 must be applied, except as otherwise provided in this 
section. For example, if the owner of an individual retirement account dies before the IRA owner's 
required beginning date, whether the 10-year rule or the life expectancy rule applies to 
distributions after the IRA owner's death is determined in accordance with § 1.401(a)(9)-3(c), and 
the rules of § 1.401(a)(9)-4 apply for purposes of determining an IRA owner's designated 
beneficiary. The amount of the minimum distribution required for each calendar year from an 
individual retirement account is determined in accordance with § 1.401(a)(9)-5 and the minimum 
distribution required for each calendar year from an individual retirement annuity described in 
section 408(b) is determined in accordance with § 1.401(a)(9)-6 (including § 1.401(a)(9)-6(d)(2)). 

(2) Definition of IRA and IRA owner. For purposes of this section, an IRA is an individual retirement 
account or annuity described in section 408(a) or (b), and the IRA owner is the individual for whom 
an IRA is originally established by contributions for the benefit of that individual and that 
individual's beneficiaries. 

(3) Substitution of specific terms. For purposes of applying the required minimum distribution rules 
of §§ 1.401(a)(9)-1 through 1.401(a)(9)-9, the IRA trustee, custodian, or issuer is treated as the 
plan administrator, and the IRA owner is substituted for the employee. 

(4) Treatment of SEPs and SIMPLE IRA Plans. IRAs that receive employer contributions under a 
SEP arrangement (within the meaning of section 408(k)) or a SIMPLE IRA plan (within the 
meaning of section 408(p)) are treated as IRAs, rather than employer plans, for purposes of 
section 401(a)(9) and are, therefore, subject to the distribution rules in this section. 

(b) Different rules for IRAs and qualified plans —(1) Determination of required beginning date —
(i) In general. An IRA owner's required beginning date is determined using the rules for employees 
who are 5-percent owners under § 1.401(a)(9)-2(b)(3). Thus, the IRA owner's required beginning 
date is April 1 of the calendar year following the calendar year in which the individual attains the 
applicable age. 

(ii) Special rules for Roth IRAs. No minimum distributions are required to be made from a Roth 
IRA while the owner is alive. After the Roth IRA owner dies, the required minimum distribution 
rules apply to the Roth IRA as though the Roth IRA owner died before his or her required 
beginning date. In accordance with section 401(a)(9)(B)(iv)(II), if the sole beneficiary is the Roth 
IRA owner's surviving spouse, then the surviving spouse may delay distributions until the Roth 
IRA owner would have attained the applicable age. 

(2) Account balance determination. For purposes of determining the required minimum 
distribution from an IRA for any calendar year, the account balance of the IRA as of December 
31 of the calendar year preceding the calendar year for which distributions are required to be 
made is substituted for the account balance of the employee under § 1.401(a)(9)-5(b). Except as 
provided in paragraph (d) of this section, no adjustments are made for contributions or 
distributions after that date. 
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(3) Determination of portion of distribution that is a required minimum distribution. The portion of 
a distribution from an IRA that is a required minimum distribution and thus not eligible for rollover 
is determined in the same manner as provided in § 1.402(c)-2(f) and (j) for a distribution from a 
qualified plan. For example, if a minimum distribution to an IRA owner is required under section 
401(a)(9)(A)(ii) for a calendar year, any amount distributed during a calendar year from an IRA of 
that IRA owner is treated as a required minimum distribution under section 401(a)(9) to the extent 
that the total required minimum distribution for the year under section 401(a)(9) from all of that 
IRA owner's IRAs has not been satisfied (either by a distribution from the IRA or, as permitted 
under paragraph (e) of this section, from another IRA). 

(4) Documentation requirements —(i) Disabled or chronically ill beneficiaries. In determining 
whether an IRA owner's designated beneficiary is disabled or chronically ill for purposes of 
§ 1.401(a)(9)-4(e), the required documentation described in § 1.401(a)(9)-4(e)(7) need not be 
provided to the IRA trustee, custodian, or issuer. 

(ii) Trust documentation. In determining whether the requirements of § 1.401(a)(9)-4(f)(2) are met 
(to determine whether a trust is a see-through trust), the trust documentation described in 
§ 1.401(a)(9)-4(h) need not be provided to the IRA trustee, custodian, or issuer. 

(c) Surviving spouse treating IRA as own —(1) Election generally permitted —(i) In general. The 
surviving spouse of an individual may elect, in the manner described in paragraph (c)(2) of this 
section, to treat the surviving spouse's entire interest as a beneficiary in the individual's IRA (or 
the remaining part of that interest if distributions have begun) as the surviving spouse's own IRA. 

(ii) Eligibility to make election. In order to make the election described in this paragraph (c)(1), the 
surviving spouse must be the sole beneficiary of the IRA and have an unlimited right to withdraw 
amounts from the IRA. If a trust is named as beneficiary of the IRA, this requirement is not satisfied 
even if the surviving spouse is the sole beneficiary of the trust. 

(iii) Timing of election. If § 1.402(c)-2(j)(4) (the special rule for catch-up distributions after a 
surviving spouse reaches the applicable age) would apply to the IRA owner's surviving spouse 
had a distribution been made directly to the surviving spouse in a calendar year, then, except as 
provided in paragraph (c)(1)(iv) of this section, the election described in this paragraph (c)(1) may 
not be made in that calendar year. 

(iv) Exception for late elections. In the case of a surviving spouse who, pursuant to the timing rule 
in paragraph (c)(1)(iii) of this section, may not make the election described in paragraph (c)(1)(i) 
of this section in a calendar year, the spouse may nevertheless make the election in that calendar 
year provided that the election does not apply to amounts in the IRA that would be treated as 
required minimum distributions under § 1.402(c)-2(j)(4)(ii) had they been distributed in that 
calendar year. Thus, the election can be made in a calendar year only after the amounts treated 
as required minimum distributions under § 1.402(c)-2(j)(4)(ii) for that calendar year have been 
distributed from the IRA. 

(2) Election procedures. The election described in paragraph (c)(1) of this section is made by the 
surviving spouse redesignating the account as an account in the name of the surviving spouse 
as IRA owner rather than as beneficiary. Alternatively, a surviving spouse eligible to make the 
election is deemed to have made the election if, at any time, either of the following occurs— 
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(i) Any amount in the IRA that would be required to be distributed to the surviving spouse as 
beneficiary under section 401(a)(9)(B) for a calendar year following the calendar year of the IRA 
owner's death is not distributed within the time period required under section 401(a)(9)(B); or

(ii) A contribution (other than a rollover of a distribution from an eligible retirement plan of the 
decedent) is made to the IRA.

(3) Effect of election. Following an election described in paragraph (c)(1) of this section, the 
surviving spouse is considered the IRA owner for whose benefit the trust is maintained for all 
purposes under the Internal Revenue Code (including section 72(t)). Thus, for example, the 
required minimum distribution for the calendar year of the election and each subsequent calendar 
year is determined under section 401(a)(9)(A) with the spouse as IRA owner and not section 
401(a)(9)(B) with the surviving spouse as the deceased IRA owner's beneficiary. However, if the 
election is made in the calendar year that includes the date of the IRA owner's death, the spouse 
is not required to take a required minimum distribution as the IRA owner for that calendar year. 
Instead, the spouse is required to take a required minimum distribution for that year, determined 
with respect to the deceased IRA owner under the rules of § 1.401(a)(9)-5(c), to the extent the 
distribution was not made to the IRA owner before death. 

(d) Treatment of rollovers and transfers —(1) Treatment of rollovers —(i) In general. If a 
distribution is rolled over to an IRA, then the rules in § 1.401(a)(9)-7 apply for purposes of 
determining the account balance and the required minimum distribution for that IRA. However, 
because the value of the account balance is determined as of December 31 of the year preceding 
the year for which the required minimum distribution is being determined, and not as of a valuation 
date in the preceding year, the account balance of the IRA is adjusted only if the amount rolled 
over is not received in the calendar year in which the amount was distributed. If the amount rolled 
over is received in the calendar year following the calendar year in which the amount was 
distributed, then, for purposes of determining the required minimum distribution for that following 
calendar year, the account balance of the IRA as of December 31 of the calendar year in which 
the distribution was made must be adjusted by the amount received in accordance with 
§ 1.401(a)(9)-7(b). 

(ii) Spousal rollovers. A surviving spouse is permitted to roll over a distribution to an IRA as the 
beneficiary of the deceased employee or IRA owner, and the rules of paragraph (d)(1)(i) of this 
section apply to that IRA. A surviving spouse may also elect to treat that IRA as the spouse's own 
IRA in accordance with paragraph (c) of this section. 

(2) Special rules for death before required beginning date —(i) Carryover of election under 
qualified plan or IRA. If an employee or IRA owner dies before the required beginning date and 
the surviving spouse rolls over a distribution of the employee's or IRA owner's interest to an IRA 
in the spouse's capacity as a beneficiary of the deceased employee or IRA owner, then, except 
as provided in paragraph (d)(2)(ii) of this section, the method for determining required minimum 
distributions that applied to that surviving spouse under the distributing plan or IRA (such as when 
a beneficiary makes an election described in § 1.401(a)(9)-3(c)(5)(iii)) also applies to the receiving 
IRA. Thus, for example, if an employee who died before the required beginning date designated 
the employee's surviving spouse as a beneficiary of the employee's interest in the plan and the 
plan provides that the surviving spouse is subject to the 10-year rule described in § 1.401(a)(9)-
3(c)(4), then the 10-year rule also applies to any IRA in the name of the decedent that receives a 
rollover of the employee's interest. 
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(ii) Change from 5-year rule or 10-year rule to life expectancy payments. If the 5-year rule or 10-
year rule described in § 1.401(a)(9)-3(b)(2), (c)(2), or (c)(3), respectively, applies to a distributing 
plan or IRA and a distribution is made to the employee's surviving spouse before the deadline 
described in § 1.401(a)(9)-3(b)(4)(iii) or (c)(5)(iii) that would have applied had the distributing plan 
or IRA permitted the surviving spouse to make an election between the 5-year rule or 10-year rule 
and the life expectancy rule (or, in the case of a defined benefit plan, the annuity payment rule), 
then the surviving spouse may elect to have the life expectancy rule described in § 1.401(a)(9)-
3(c)(4) or the annuity payment rule described in § 1.401(a)(9)-3(b)(3) apply to any IRA to which 
any portion of that distribution is rolled over. However, see § 1.402(c)-2(j)(4)(ii) to determine the 
portion of that distribution that is treated as a required minimum distribution in the calendar year 
of the distribution and thus is not eligible for rollover. 

(iii) Spousal rollover to spouse's own IRA. If an employee or IRA owner dies before the required 
beginning date and the surviving spouse rolls over a distribution described in paragraph (d)(2)(i) 
of this section from the surviving spouse's IRA in the capacity as the beneficiary of the decedent 
to the surviving spouse's own IRA, then, in determining the amount that is treated as a required 
minimum distribution under section 401(a)(9) and thus is not eligible for rollover, the rules of 
§ 1.402(c)-2(j)(4) are applied as if the distribution was made directly from the decedent's interest 
in the plan or IRA to the surviving spouse's own IRA. 

(3) Applicability of rollover rules to non-spouse beneficiary. The rules of paragraphs (d)(1)(i), (2)(i) 
and (ii) of this section apply to a non-spouse beneficiary who makes an election to have a 
distribution made in the form of a direct trustee-to-trustee transfer as described in section 
402(c)(11) in the same manner as a rollover of a distribution made by a surviving spouse. 

(4) Treatment of transfers. In the case of a trustee-to-trustee transfer from one IRA to another IRA 
that is not a distribution and rollover, the transfer is not treated as a distribution by the transferor 
IRA for purposes of section 401(a)(9). Accordingly, the minimum distribution requirement with 
respect to the transferor IRA must still be satisfied. After the transfer, the employee's account 
balance and the required minimum distribution under the transferee IRA are determined in the 
same manner that an account balance and required minimum distribution are determined under 
an IRA receiving a rollover contribution under paragraph (d)(1) of this section. 

(e) Application of section 401(a)(9) for multiple IRAs —(1) Distribution from one IRA to satisfy total 
required minimum distribution —(i) In general. The required minimum distribution from one IRA is 
permitted to be distributed from another IRA in order to satisfy section 401(a)(9), subject to the 
limitations of paragraphs (e)(2) and (3) of this section. Except as provided in paragraph (e)(1)(ii) 
of this section, the required minimum distribution must be calculated separately for each IRA and 
the sum of those separately calculated required minimum distributions may be distributed from 
any one or more of the IRAs under the rules set forth in this paragraph (e). 

(ii) Permitted aggregation of annuity contract and account balance. Subject to the limitations of 
paragraphs (e)(2) and (3) of this section, an individual who holds an IRA that is an annuity contract 
described in section 408(b) may elect to aggregate that IRA with one or more IRAs with account 
balances that the individual holds and apply the optional aggregation rule of § 1.401(a)(9)-
5(a)(5)(iv) with respect to the annuity contract and the account balances under those IRAs as if 
the account balances were the remaining account balances following the purchase of the annuity 
contract with a portion of those account balances. 
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(2) IRAs eligible for aggregate treatment —(i) IRA owners. Generally, only amounts in IRAs that 
an individual holds as the IRA owner are aggregated for purposes of paragraph (e)(1) of this 
section. Except in the case of a surviving spouse electing to treat a decedent's IRA as the 
spouse's own IRA, an IRA that a beneficiary acquires as a result of the death of an individual is 
not treated as an IRA of the beneficiary but rather as an IRA of the decedent for purposes of this 
paragraph (e). Thus, for example, for purposes of satisfying the minimum distribution 
requirements with respect to one IRA by making distributions from another IRA, IRAs for which 
the individual is the IRA owner are not aggregated with IRAs for which the individual is a 
beneficiary. 

(ii) IRA beneficiaries. IRAs that a person holds as a beneficiary of a decedent are aggregated for 
purposes of paragraph (e)(1) of this section, but those amounts are not aggregated with IRAs that 
the person holds as the owner or as the beneficiary of a different decedent. 

(3) Non-Roth IRAs are treated separately from section 403(b) contracts and Roth IRAs. 
Distributions from an IRA that is not a Roth IRA may not be used to satisfy the required minimum 
distribution requirements with respect to a Roth IRA, or a section 403(b) contract (as defined in 
§ 1.403(b)-2(b)(16)(i)). Similarly, distributions from a Roth IRA do not satisfy the required 
minimum distribution requirements with respect to a section 403(b) contract or an IRA that is not 
a Roth IRA. In addition, distributions from a section 403(b) contract do not satisfy the required 
minimum distribution requirements with respect to an IRA. 

(4) Allocation rule for partial distributions in year of death —(i) Distribution required in year of IRA 
owner's death. This paragraph (e)(4) provides a special rule that applies if an IRA owner has 
multiple IRAs (which do not all have identical beneficiary designations) that are aggregated in 
accordance with paragraph (e)(1) of this section and that IRA owner dies before taking the total 
required minimum distribution for the calendar year of the IRA owner's death (that is, there is a 
shortfall). In that case, each of the owner's IRAs is subject to a requirement to distribute a 
proportionate share of the shortfall for the calendar year to a beneficiary of that IRA, with the 
proportions based on the account balances determined under paragraph (b)(2) of this section. 
This allocation of the shortfall to a particular IRA is made without regard to whether some of the 
required minimum distribution for the calendar year was already made to the IRA owner from that 
IRA. 

(ii) Distribution requirement in the year of beneficiary's death. Rules similar to the rules of 
paragraph (e)(4)(i) of this section apply in the case of a beneficiary of multiple IRAs that are 
aggregated under paragraph (e)(1) of this section if a required minimum distribution is due for that 
beneficiary in the calendar year of the beneficiary's death, to the extent that the amount was not 
distributed to the beneficiary. 

(iii) Example. Assume IRA owner X died on December 31, 2024, at the age of 75. At the time of 
X's death, X owned two separate IRAs, IRA Y and IRA Z, neither of which is a Roth IRA. The 
balance of IRA Y as of December 31, 2023, was $100,000 and the balance of IRA Z as of 
December 31, 2023, was $50,000. X died after X's required beginning date and under the rules 
of paragraph (e)(1) of this section, the total of the 2024 required minimum distributions for IRA Y 
and IRA Z is $6,097.56 ($150,000/24.6). X designated A as his beneficiary under IRA Y and B as 
his beneficiary under IRA Z. Prior to X's death, X had taken a $3,000 distribution from IRA Z in 
2024. Under the rules of paragraph (e)(4)(i) of this section, the remaining portion of the 2024 
required minimum distribution ($3,097.56) is allocated two-thirds to IRA Y and one-third to IRA Z. 
Thus, in the calendar year of X's death A is required to take a required minimum distribution of 
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$2,065.04 from IRA Y and B is required to take a required minimum distribution of $1,032.52 from 
IRA Z. 

(f) Reporting requirements. The trustee, custodian, or issuer of an IRA is required to report 
information with respect to the minimum amount required to be distributed from the IRA for each 
calendar year to individuals or entities, at the time, and in the manner, prescribed by the 
Commissioner in revenue rulings, notices, and other guidance published in the Internal Revenue 
Bulletin (see § 601.601(d) of this chapter), as well as the applicable Federal tax forms and 
accompanying instructions. 

(g) Distributions taken into account —(1) General rule. Except as provided in paragraph (g)(2) of 
this section, all amounts distributed from an IRA are taken into account in determining whether 
section 401(a)(9) is satisfied, regardless of whether the amount is includible in income. Thus, for 
example, a qualified charitable distribution made pursuant to section 408(d)(8) is taken into 
account in determining whether section 401(a)(9) is satisfied. 

(2) Amounts not taken into account. The following amounts are not taken into account in 
determining whether the required minimum distribution with respect to an IRA for a calendar year 
has been made— 

(i) Contributions returned pursuant to section 408(d)(4), together with the income allocable to 
these contributions;

(ii) Contributions returned pursuant to section 408(d)(5);

(iii) Corrective distributions of excess simplified employee pension contributions under section 
408(k)(6)(C), together with the income allocable to these distributions;

(iv) Amounts that are treated as distributed pursuant to section 408(e);

(v) Amounts that are treated as distributed as a result of the purchase of a collectible pursuant to 
section 408(m);

(vi) Corrective distributions of excess deferrals as described in § 1.402(g)-1(e), together with the 
income allocable to these corrective distributions; and

(vii) Similar items designated by the Commissioner in revenue rulings, notices, and other 
guidance published in the Internal Revenue Bulletin. See § 601.601(d) of this chapter.

(h) Qualifying longevity annuity contracts —(1) General rule. The special rule in § 1.401(a)(9)-
5(b)(4) for a QLAC, defined in § 1.401(a)(9)-6(q), applies to an IRA, subject to the modifications 
set forth in this paragraph (h). 

(2) Reliance on representations. For purposes of the limitation described in § 1.401(a)(9)-
6(q)(2)(ii), unless the trustee, custodian, or issuer of an IRA has actual knowledge to the contrary, 
the trustee, custodian, or issuer may rely on the IRA owner's representation (made in writing or 
other form as may be prescribed by the Commissioner) of the amount of the premiums described 
in § 1.401(a)(9)-6(q)(2)(ii) that are not paid under the IRA. 
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(3) Permitted delay in setting beneficiary designation. In the case of a contract that is rolled over 
from a plan to an IRA before the required beginning date under the plan, the contract will not 
violate the rule in § 1.401(a)(9)-6(q)(3)(iii)(F) that a non-spouse beneficiary must be irrevocably 
selected on or before the later of the date of purchase and the required beginning date under the 
IRA, provided that the contract requires a beneficiary to be irrevocably selected by the end of the 
year following the year of the rollover. 

(4) Roth IRAs. The rule in § 1.401(a)(9)-5(b)(4) does not apply to a Roth IRA. Accordingly, a 
contract that is purchased under a Roth IRA is not treated as a contract that is intended to be a 
QLAC for purposes of applying the dollar limitation rule in § 1.401(a)(9)-6(q)(2)(ii). If a QLAC is 
purchased or held under a plan, annuity, account, or traditional IRA, and that contract is later 
rolled over or converted to a Roth IRA, the contract is not treated as a contract that is intended to 
be a QLAC after the date of the rollover or conversion. Thus, premiums paid with respect to the 
contract will not be taken into account under § 1.401(a)(9)-6(q)(2)(ii) after the date of the rollover 
or conversion. 

(i) [Reserved]

(j) Applicability date. This section applies for purposes of determining required minimum 
distributions for calendar years beginning on or after January 1, 2025. For earlier calendar years, 
the rules of 26 CFR 1.408-8 (as it appeared in the April 1, 2023, edition of 26 CFR part 1) apply. 

Par. 9. Amend § 1.457-6 by revising and republishing paragraph (d). 

The revision and republication read as follows:

§ 1.457-6
Timing of distributions under eligible plans.
* * * * * 

(d) Minimum required distributions for eligible plans. In order to be an eligible plan, a plan must 
meet the distribution requirements of section 457(d)(1) and (2). Under section 457(d)(2), a plan 
must meet the minimum distribution requirements of section 401(a)(9). See section 401(a)(9) and 
the regulations thereunder for these requirements. For taxable years beginning on or after 
January 1, 2025, if an eligible plan is subject to the rules of § 1.401(a)(9)-5, then the plan must 
meet the requirements of section 401(a)(9)(H). The preceding sentence applies to an eligible plan 
maintained by any eligible employer (including an eligible plan of a tax-exempt entity). 

* * * * * 

PART 31—EMPLOYMENT TAXES AND COLLECTION OF INCOME TAX AT SOURCE

Par. 10. The authority citation for part 31 continues to read in part as follows: 

Authority: 26 U.S.C. 7805, unless otherwise noted. 

Par. 11. For each section set forth below, revise the section by removing the text that appears in 
the column labeled “Remove” and replacing it with the text that appears in the column labeled 
“Insert”: 
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Regulation section Remove Insert
§ 31.3405(c)-1, Q&A-
1(a) “§ 1.402(c)-2, Q&A-2” “§ 1.402(c)-

2(a)(1)(iii)”.
§ 31.3405(c)-1, Q&A-
1(b)

“§ 1.402(c)-2, Q&A-3 through Q&A-10 and 
Q&A-14” “§ 1.402(c)-2”.

§ 31.3405(c)-1, Q&A-4 “§ 1.402(c)-2, Q&A-10” “§ 1.402(c)-2(h)”.
§ 31.3405(c)-1, Q&A-
7(a) “§ 1.402(c)-2, Q&A-2” “§ 1.402(c)-

2(a)(1)(iii)”.
§ 31.3405(c)-1, Q&A-
10(a) “§ 1.402(c)-2, Q&A-15” “§ 1.402(c)-2(k)(2)”.

§ 31.3405(c)-1, Q&A-11 “§ 1.402(c)-2, Q&A-9” “§ 1.402(c)-2(g)”.
§ 31.3405(c)-1, Q&A-13 “Q&A-10 of § 1.402(c)-2” “§ 1.402(c)-2(h)”.
§ 31.3405(c)-1, Q&A-13 “§ 1.402(c)-2, Q&A-10” “§ 1.402(c)-2(h)”.

PART 54—PENSION EXCISE TAXES

Par. 12. The authority citation for part 54 continues to read in part as follows: 

Authority: 26 U.S.C. 7805, unless otherwise noted. 

Par. 13. Revise and republish § 54.4974-1 to read as follows: 

§ 54.4974-1
Excise tax on accumulations in qualified retirement plans.

(a) Imposition of excise tax —(1) In general. If the amount distributed to a payee under any 
qualified retirement plan or any eligible deferred compensation plan (as defined in section 457(b)) 
for a calendar year is less than the required minimum distribution for that year, section 4974 
imposes an excise tax on the payee for the taxable year beginning with or within the calendar 
year during which the amount is required to be distributed. Except as provided in paragraph (a)(2) 
of this section, the tax is equal to 25 percent of the amount by which the required minimum 
distribution for a calendar year exceeds the actual amount distributed during the calendar year. 

(2) Reduction of tax in certain cases —(i) In general. In the case of a taxpayer who satisfies this 
paragraph (a)(2), the tax described in paragraph (a)(1) of this section is equal to 10 percent (in 
lieu of 25 percent) of the amount by which the required minimum distribution for a calendar year 
exceeds the actual amount distributed during the calendar year. 

(ii) Eligible taxpayers. This paragraph (a)(2) is satisfied if, by the last day of the correction window 
described in paragraph (a)(2)(iii) of this section, the taxpayer— 

(A) Receives a corrective distribution from the applicable plan described in paragraph (a)(2)(iv) of 
this section of the amount by which the required minimum distribution for a calendar year exceeds 
the actual amount distributed during the calendar year from that plan; and

(B) Files a return reflecting the tax described in this paragraph (a).
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(iii) Correction window. For purposes of paragraph (a)(2) of this section, the correction window 
ends on the earliest of— 

(A) The date a notice of deficiency under section 6212 with respect to the tax imposed by section 
4974(a) is mailed;

(B) The date on which the tax imposed by section 4974(a) is assessed; or

(C) The last day of the second taxable year that begins after the end of the taxable year in which 
the tax under section 4974(a) is imposed.

(iv) Applicable plan. If the minimum distribution was required to be paid from a particular qualified 
retirement plan or eligible deferred compensation plan, then the applicable plan is that particular 
qualified retirement plan or eligible deferred compensation plan. However, if the requirement to 
take a minimum distribution could have been satisfied by a payment from any one of a number of 
qualified retirement plans (such as an individual retirement account under section 408(a) or a 
section 403(b) plan), then the corrective distribution may be taken from any one of those qualified 
retirement plans. 

(3) Definition of required minimum distribution. For purposes of section 4974, the term required 
minimum distribution means the minimum amount required to be distributed pursuant to section 
401(a)(9), 403(b)(10), 408(a)(6), 408(b)(3), or 457(d)(2), as the case may be. Except as otherwise 
provided in paragraph (f) of this section (which provides a special rule for amounts required to be 
distributed by an employee's, or an individual's, required beginning date), the required minimum 
distribution for a calendar year is the required minimum distribution amount required to be 
distributed during the calendar year. 

(b) Definition of qualified retirement plan. For purposes of section 4974, each of the following is a 
qualified retirement plan— 

(1) A plan described in section 401(a) that includes a trust exempt from tax under section 501(a);

(2) An annuity plan described in section 403(a);

(3) An annuity contract, custodial account, or retirement income account described in section 
403(b);

(4) An individual retirement account described in section 408(a) (including a Roth IRA described 
in section 408A);

(5) An individual retirement annuity described in section 408(b) (including a Roth IRA described 
in section 408A); or

(6) Any other plan, contract, account, or annuity that, at any time, has been treated as a plan, 
account, or annuity described in paragraphs (b)(1) through (5) of this section but that no longer 
satisfies the applicable requirements for that treatment.

(c) Determination of required minimum distribution for individual accounts— (1) General rule. 
Except as otherwise provided in this paragraph (c), if a payee's interest under a qualified 
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retirement plan or any eligible deferred compensation plan is in the form of an individual account 
(and distribution of that account is not being made under an annuity contract purchased in 
accordance with § 1.401(a)(9)-5(a)(5) and § 1.401(a)(9)-6(d)), the amount of the required 
minimum distribution for any calendar year for purposes of section 4974 is the amount required 
to be distributed to that payee for that calendar year determined in accordance with § 1.401(a)(9)-
5 as provided in the following (whichever applies)— 

(i) Section 401(a)(9), §§ 1.401(a)(9)-1 through 1.401(a)(9)-5, and 1.401(a)(9)-7 through 
1.401(a)(9)-9, in the case of a plan described in section 401(a) that includes a trust exempt under 
section 501(a) or an annuity plan described in section 403(a);

(ii) Section 403(b)(10) and § 1.403(b)-6(e) in the case of an annuity contract, custodial account, 
or retirement income account described in section 403(b);

(iii) Section 408(a)(6) or (b)(3) and § 1.408-8 in the case of an individual retirement account or 
annuity described in section 408(a) or (b); or

(iv) Section 457(d) and § 1.457-6(d) in the case of an eligible deferred compensation plan.

(2) Distributions under 5-year rule or 10-year rule. If an employee dies before the required 
beginning date and either § 1.401(a)(9)-3(c)(2) or (3) applies to the employee's beneficiary, there 
is no required minimum distribution until the end of the calendar year described in whichever of 
those paragraphs applies to the beneficiary (that is, the calendar year that includes the fifth 
anniversary or the tenth anniversary of the date of the employee's death, as applicable). The 
required minimum distribution due in that fifth or tenth calendar year is the employee's entire 
interest in the plan. 

(3) Default provisions. Unless otherwise provided under the qualified retirement plan or eligible 
deferred compensation plan (or, if applicable, the governing instrument of the plan), the default 
provisions in § 1.401(a)(9)-3(c)(5)(i) apply in determining whether paragraph (c)(1) or (2) of this 
section applies. 

(4) Plans providing uniform required beginning date. For purposes of this section, if the plan 
provides a uniform required beginning date for purposes of section 401(a)(9) for all employees in 
accordance with § 1.401(a)(9)-2(b)(4), then the required minimum distribution for each calendar 
year for an employee who is not a 5-percent owner is the lesser of the amount determined based 
on a required beginning date of April 1 of the calendar year following the calendar year in which 
the employee attains the applicable age or the amount determined based on the required 
beginning date under the plan. Thus, for example, if an employee who was not a 5-percent owner 
participated in a defined contribution plan with a uniform required beginning date (as described in 
the preceding sentence) and the employee died after the applicable age (but before April 1 of the 
calendar year following the calendar year in which the employee retired) without a designated 
beneficiary, then required minimum distributions for calendar years after the calendar year that 
includes the date of the employee's death are equal to the lesser of— 

(i) The required minimum distribution determined by treating the employee as dying before the 
required beginning date (that is, the 5-year rule of § 1.401(a)(9)-3(c)(2)); or



- 212 - 7521034

(ii) The required minimum distribution determined by treating the employee as dying on or after 
the required beginning date (annual distributions over the employee's remaining life expectancy, 
as set forth in § 1.401(a)(9)-5(d)).

(d) Determination of required minimum distribution under a defined benefit plan or annuity —(1) 
General rule. If a payee's interest in a qualified retirement plan or eligible deferred compensation 
plan is being distributed in the form of an annuity (either directly from the plan, in the case of a 
defined benefit plan, or under an annuity contract purchased from an insurance company), then 
the amount of the required minimum distribution for purposes of section 4974 depends on whether 
the annuity is a permissible annuity distribution option or an impermissible annuity distribution 
option. For this purpose— 

(i) A permissible annuity distribution option is an annuity contract (or, in the case of annuity 
distributions from a defined benefit plan, a distribution option) that specifically provides for 
distributions that, if made as provided, would for every calendar year equal or exceed the 
minimum distribution amount required to be distributed to satisfy the applicable section 
enumerated in paragraph (b) of this section for that calendar year; and

(ii) An impermissible annuity distribution option is any other annuity distribution option.

(2) Permissible annuity distribution option. If the annuity contract (or, in the case of annuity 
distributions from a defined benefit plan, a distribution option) under which distributions to the 
payee are being made is a permissible annuity distribution option, then the required minimum 
distribution for a given calendar year for purposes of section 4974 equals the amount that the 
annuity contract (or distribution option) provides is to be distributed for that calendar year. 

(3) Impermissible annuity distribution option —(i) General rule. If the annuity contract (or, in the 
case of annuity distributions from a defined benefit plan, the distribution option) under which 
distributions to the payee are being made is an impermissible annuity distribution option, then the 
required minimum distribution for each calendar year for purposes of section 4974 is the amount 
that would be distributed under the applicable permissible annuity distribution option described in 
this paragraph (d)(3) (or the amount determined by the Commissioner if there is no option of this 
type). The determination of which permissible annuity distribution applies depends on whether 
distributions commenced before the death of the employee, whether the plan is a defined benefit 
or defined contribution plan, whether there is a designated beneficiary for purposes of section 
401(a)(9), and whether the designated beneficiary is an eligible designated beneficiary under 
section 401(a)(9)(E)(ii). For this purpose, the determination of whether there is a designated 
beneficiary and whether that designated beneficiary is an eligible designated beneficiary is made 
in accordance with § 1.401(a)(9)-4, and the determination of which designated beneficiary's life 
is to be used in the case of multiple designated beneficiaries in made in accordance with 
§ 1.401(a)(9)-5(f). 

(ii) Defined benefit plan —(A) Benefits commence before employee dies. If the plan under which 
distributions are being made is a defined benefit plan, benefits commence before the employee 
dies, and there is a designated beneficiary, then the applicable permissible annuity distribution 
option is the joint and survivor annuity option under the plan for the lives of the employee and the 
designated beneficiary that is a permissible annuity distribution option and that provides for the 
greatest level amount payable to the employee determined on an annual basis. If the plan does 
not provide an option described in the preceding sentence (or there is no designated beneficiary 
under the impermissible annuity distribution option), then the applicable permissible annuity 
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distribution option is the life annuity option under the plan payable for the life of the employee in 
level amounts with no survivor benefit. 

(B) Employee dies before benefits commence. If the plan under which distributions are being 
made is a defined benefit plan, the employee dies before benefits commence, there is a 
designated beneficiary, and the plan has a life annuity option payable for the life of the designated 
beneficiary in level amounts, then the applicable permissible annuity distribution option is that life 
annuity option. If there is no designated beneficiary, then the 5-year rule in section 401(a)(9)(B)(ii) 
applies in accordance with paragraph (d)(4)(i) of this section. 

(iii) Defined contribution plan —(A) In general. If the plan under which distributions are being made 
is a defined contribution plan and the impermissible annuity distribution option is an annuity 
contract purchased from an insurance company, then the applicable permissible annuity 
distribution option is the applicable annuity described in paragraph (d)(3)(iii)(B) or (C) of this 
section that could have been purchased with the portion of the employee's or individual's account 
that was used to purchase the annuity contract that is the impermissible annuity distribution 
option. The amount of the payments under that annuity contract are determined using the interest 
rate prescribed under section 7520 determined as of the date the contract was purchased, the 
ages of the annuitants on that date, and the mortality rates in § 1.401(a)(9)-9(e). 

(B) Benefits commence before employee dies. If the plan under which distributions are being 
made is a defined contribution plan, the benefits commence before the employee dies, and there 
is a designated beneficiary who is an eligible designated beneficiary within the meaning of section 
401(a)(9)(E)(ii), then the applicable annuity is the joint and survivor annuity option providing level 
annual payments for the lives of the employee and the designated beneficiary, under which the 
amount of the periodic payment that would have been payable to the survivor is the applicable 
percentage under the table in § 1.401(a)(9)-6(b)(2) (taking into account the rules of § 1.401(a)(9)-
6(k)(2)) of the amount of the periodic payment that would have been payable to the employee or 
individual. If there is no designated beneficiary, or if the designated beneficiary is not an eligible 
designated beneficiary under the impermissible distribution option, then the annuity described in 
this paragraph (d)(3)(iii)(B) is a life annuity for the life of the employee with no survivor benefit that 
provides level annual payments. 

(C) Employee dies before benefits commence. If the plan under which distributions are being 
made is a defined contribution plan, the employee dies before benefits commence, and there is 
an eligible designated beneficiary under the impermissible annuity distribution option, then the 
applicable annuity is a life annuity for the life of the designated beneficiary that provides level 
annual payments and that would have been a permissible annuity distribution option. If there is 
no designated beneficiary, then section 401(a)(9)(B)(ii) applies in accordance with paragraph 
(d)(4)(i) of this section. If the designated beneficiary is not an eligible designated beneficiary, then 
section 401(a)(9)(B)(ii) applies in accordance with paragraph (d)(4)(ii) of this section. 

(4) Application of section 401(a)(9)(B)(ii) —(i) Application of 5-year rule. If the 5-year rule in 
section 401(a)(9)(B)(ii) applies to the distribution to the payee under the contract (or distribution 
option), then no amount is required to be distributed to satisfy the applicable enumerated section 
in paragraph (b) of this section until the end of the calendar year that includes the fifth anniversary 
of the date of the employee's death. For the calendar year that includes the fifth anniversary of 
the date of the employee's death, the amount required to be distributed to satisfy the applicable 
enumerated section is the payee's entire remaining interest in the annuity contract (or under the 
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plan in the case of distributions from a defined benefit plan). However, see § 1.401(a)(9)-6(j) for 
rules regarding payments that are not permitted under section 436. 

(ii) Application of 10-year rule. If the employee dies before distribution of the employee's entire 
interest, section 401(a)(9)(H) applies, and the designated beneficiary of the remaining interest is 
not an eligible designated beneficiary, then no amount is required to be distributed to satisfy the 
applicable enumerated section in paragraph (b) of this section until the end of the calendar year 
that includes the tenth anniversary of the date of the employee's death. For the calendar year that 
includes the tenth anniversary of the date of the employee's death, the amount required to be 
distributed to satisfy the applicable enumerated section is the payee's entire remaining interest in 
the annuity contract. 

(5) Plans providing uniform required beginning date. Rules similar to the rules of paragraph (c)(4) 
of this section (relating to plans that have adopted a uniform required beginning date) apply in the 
case of a defined benefit plan. 

(e) Distribution of remaining benefit after deadline for required distribution. If there is any 
remaining benefit with respect to an employee (or IRA owner) after the calendar year in which the 
entire remaining benefit is required to be distributed, the required minimum distribution for each 
calendar year subsequent to that calendar year is the entire remaining benefit. Thus, for example, 
if the designated beneficiary of the employee is not an eligible designated beneficiary, then, 
pursuant to § 1.401(a)(9)-5(e)(2), the entire interest of the employee must be distributed no later 
than the end of the calendar year that includes the tenth anniversary of the date of the employee's 
death, and the required minimum distribution for that calendar year and each subsequent 
calendar year is the remaining portion of the employee's interest in the plan. 

(f) Excise tax for first distribution calendar year. If the amount not paid is an amount required to 
be paid by April 1 of a calendar year that includes the employee's required beginning date, the 
missed distribution is a required minimum distribution for the previous calendar year (that is, for 
the employee's or the individual's first distribution calendar year as determined in accordance with 
§ 1.401(a)(9)-5(a)(2)(ii)). However, the excise tax under section 4974 is calculated with respect 
to the calendar year that includes the last day by which the amount is required to be distributed 
(that is, the calendar year that includes the employee's or individual's required beginning date) 
even though the preceding calendar year is the calendar year for which the amount is required to 
be distributed. There is also a required minimum distribution for the calendar year that includes 
the employee's or individual's required beginning date, and that distribution is also required to be 
made during the calendar year that includes the employee's or individual's required beginning 
date. 

(g) Waiver of excise tax —(1) General rule. The tax under paragraph (a) of this section may be 
waived if the payee establishes to the satisfaction of the Commissioner that— 

(i) The failure to distribute the required minimum distribution described in this section was due to 
reasonable error; and

(ii) Reasonable steps are being taken to remedy the failure.

(2) Automatic waiver after election to distribute within 10 years of employee's death. Unless the 
Commissioner determines otherwise, the tax under paragraph (a) of this section is waived 
automatically if— 
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(i) The employee's or individual's death is before the employee's or individual's required beginning 
date;

(ii) The payee is an individual—

(A) Who is an eligible designated beneficiary (as defined in § 1.401(a)(9)-4(e));

(B) Whose required minimum distribution amount for a calendar year is determined under the life 
expectancy rule described in § 1.401(a)(9)-3(c)(4); and

(C) Who did not make an affirmative election to have the life expectancy rule apply as described 
in § 1.401(a)(9)-3(c)(5)(iii);

(iii) The payee fails to satisfy the minimum distribution requirement; and

(iv) The payee elects the 10-year rule described in § 1.401(a)(9)-3(c)(3) by the end of the ninth 
calendar year following the calendar year of the employee's death.

(3) Automatic waiver for failure to take required minimum distribution for the year of death. Unless 
the Commissioner determines otherwise, the tax under paragraph (a) of this section is waived 
automatically if— 

(i) A distribution is required to be made to an individual under § 1.401(a)(9)-3 or § 1.401(a)(9)-5 
in a calendar year;

(ii) The individual who was required to take the distribution described in paragraph (g)(3)(i) of this 
section died in that calendar year without satisfying that distribution requirement; and

(iii) The beneficiary of the individual described in paragraph (g)(3)(ii) of this section takes a 
corrective distribution in the amount needed to satisfy that distribution requirement no later than 
the tax filing deadline (including extensions thereof) for the taxable year of that beneficiary that 
begins with or within that calendar year (or, if later, the last day of the calendar year following that 
calendar year).

(h) Applicability date. This section applies for taxable years beginning on or after January 1, 2025. 
For earlier taxable years, the rules of 26 CFR 54.4974-2 (as it appeared in the April 1, 2023, 
edition of 26 CFR part 54) apply. 

§ 54.4974-2
[Removed]

Par. 14. Section 54.4974-2 is removed.
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Disposition: 70 F. 4th 412, affirmed. 

Case Summary 
  

Overview 

HOLDINGS: [1]-In a case involving brothers who were the sole shareholders in a closely held corporation, 

the corporation’s contractual obligation to redeem the deceased brother’s shares at fair market value was 

not a liability that decreased the value of those shares for purposes of the federal estate tax. For calculating 

the estate tax, the whole point was to assess how much the deceased brother’s shares were worth at the time 

that he died—before the corporation spent $3 million on the redemption payment. A hypothetical buyer 

would thus treat life insurance proceeds that would be used to redeem the deceased brother’s shares as a net 

asset. The brothers’ arrangement guaranteed that the insurance proceeds would be available to fund the 

redemption. The arrangement also meant that the corporation would receive the proceeds and thereby 

increase the value of the deceased brother’s shares. 

Outcome 

Judgment affirmed. Unanimous decision. 
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 [**1407]  [***33]   [*257]  Michael and Thomas Connelly were the sole shareholders in Crown C Supply, 

a small building supply corporation. The brothers entered into an agreement to ensure that Crown would 

stay in the family if either brother died. Under that agreement, the surviving brother would have the option 

to purchase the deceased brother’s shares. If he declined, Crown itself would be required to redeem (i.e., 

purchase) the shares. To ensure that Crown would have enough money to redeem the shares if required, it 

obtained $3.5 million in life insurance on each brother. After Michael died, Thomas elected not to purchase 

Michael’s shares, thus triggering Crown’s obligation to do so. Michael’s son and Thomas agreed that the 

value of Michael’s shares was $3 million, and Crown paid the same amount to Michael’s estate. As the 

executor of Michael’s estate, Thomas then filed a federal tax return for the estate, which reported the value 

of Michael’s shares as $3 million. The Internal Revenue Service (IRS) audited the return. During the audit, 

Thomas obtained a valuation from an outside accounting firm. That firm determined [****2]  that Crown’s 

fair market value at Michael’s death was $3.86 million, an amount that excluded the $3 million in insurance 

proceeds used to redeem Michael’s shares on the theory that their value was offset by the redemption 

obligation. Because Michael had held a 77.18% ownership interest in Crown, the analyst calculated the 

value of Michael’s shares as approximately $3 million ($3.86 million x 0.7718). The IRS disagreed. It 

insisted that Crown’s redemption obligation did not offset the life-insurance proceeds, and accordingly, 

assessed Crown’s total value as $6.86 million ($3.86 million + $3 million). The IRS then calculated the 

value of Michael’s shares as $5.3 million  [**1408]  ($6.86 million x 0.7718). Based on this higher 

valuation, the IRS determined that the estate owed an additional $889,914 in taxes. The estate paid 

the  [***34]  deficiency and Thomas, acting as executor, sued the United States for a refund. The District 

Court granted summary judgment to the Government. The court held that, to accurately value Michael’s 

shares, the $3 million in life-insurance proceeds must be counted in Crown’s valuation. The Eighth Circuit 

affirmed. 

 [*258]  Held: A corporation’s contractual obligation to redeem shares [****3]  is not necessarily a liability 

that reduces a corporation’s value for purposes of the federal estate tax. 

When calculating the federal estate tax, the value of a decedent’s shares in a closely held corporation must 

reflect the corporation’s fair market value. And, life-insurance proceeds payable to a corporation are an 

asset that increases the corporation’s fair market value. The question here is whether Crown’s contractual 

obligation to redeem Michael’s shares at fair market value offsets the value of life-insurance proceeds 

committed to funding that redemption. 

The answer is no. Because a fair-market-value redemption has no effect on any shareholder’s economic 

interest, no hypothetical buyer purchasing Michael’s shares would have treated Crown’s obligation to 

redeem Michael’s shares at fair market value as a factor that reduced the value of those shares. At the time 

of Michael’s death, Crown was worth $6.86 million—$3 million in life-insurance proceeds earmarked for 

the redemption plus $3.86 million in other assets and income-generating potential. Anyone purchasing 
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Michael’s shares would acquire a 77.18% stake in a company worth $6.86 million, along with Crown’s 

obligation to redeem [****4]  those shares at fair market value. A buyer would therefore pay up to $5.3 

million for Michael’s shares ($6.86 million x 0.7718)—i.e., the value the buyer could expect to receive in 

exchange for Michael’s shares when Crown redeemed them at fair market value. Crown’s promise to 

redeem Michael’s shares at fair market value did not reduce the value of those shares. 

Thomas’s efforts to resist this straightforward conclusion fail. He views the relevant inquiry as what a buyer 

would pay for shares that make up the same percentage of the less-valuable corporation that exists after the 

redemption. For calculating the estate tax, however, the whole point is to assess how much Michael’s shares 

were worth at the time that he died—before Crown spent $3 million on the redemption payment. See 26 U. 

S. C. §2033 (defining the gross estate to “include the value of all property to the extent of the interest therein 

of the decedent at the time of his death”). A hypothetical buyer would treat the life-insurance proceeds that 

would be used to redeem Michael’s shares as a net asset. 

Thomas’s argument that the redemption obligation was a liability also cannot be reconciled with the basic 

mechanics of a stock redemption. He [****5]  argues that Crown was worth only $3.86 million before the 

redemption, and thus that Michael’s shares were worth approximately $3 million ($3.86 million x 0.7718). 

But he also argues that Crown was worth $3.86 million after Michael’s shares were redeemed. See Reply 

Brief 6. Both cannot be right: A corporation that pays out  [*259]  $3 million to redeem shares should be 

worth less than before the redemption.  

 [***35]  Finally, Thomas asserts that affirming the decision below will make succession planning more 

difficult for closely held corporations. But the result here is simply a consequence of how the Connelly 

brothers chose to structure their agreement. Pp. 5-9. 

 [**1409]  70 F. 4th 412, affirmed. 

Counsel: Kannon K. Shanmugam argued the cause for petitioner. 

 

Yaira Dubin argued the cause for respondent. 

Judges: THOMAS, J., delivered the opinion for a unanimous Court. 

Opinion by: THOMAS 

Opinion 
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JUSTICE THOMAS delivered the opinion of the Court. 

Michael and Thomas Connelly owned a building supply corporation. The brothers entered into an 

agreement to ensure that the company would stay in the family if either brother died. Under that agreement, 

the corporation could be required to redeem (i.e., purchase) the deceased brother’s shares. To fund the 

possible share redemption, the corporation obtained life insurance on each brother. After Michael died, a 

narrow dispute [****6]  arose over how to value his shares for calculating the estate tax. The central 

question is whether the corporation’s obligation to redeem Michael’s shares was a liability that decreased 

the value of those shares. We conclude that it was not and therefore affirm. 

 

 [*260]  I 

A 

Congress has long imposed a tax “on the transfer of the taxable estate of every decedent who is a citizen or 

resident of the United States.” 26 U. S. C. §2001(a). 1 A decedent’s “taxable estate” is the value of “all 

property, real or personal, tangible or intangible,” owned by the decedent “at the time of his death,” minus 

applicable deductions. §§2031(a), 2051. Imposing the estate tax thus requires calculating the value of the 

property in the decedent’s estate. In general, the lodestar for that assessment is “fair market value,” which 

“is the price at which the property would change hands between a willing buyer and a willing seller, neither 

being under any compulsion to buy or to sell and both having reasonable knowledge of relevant facts.” 26 

CFR §20.2031-1(b) (2021). 

A decedent’s taxable estate includes his shares in a closely held corporation. 26 U. S. C. §2031(b). Closely 

held corporations ordinarily have only a few shareholders (often within the same family) and, unlike public 

corporations, [****7]  those shareholders typically participate in the corporation’s day-to-day management. 

3 J. Cox & T. Hazen, Law of Corporations  [**1410]  §14.1 (3d ed. 2010) (Cox & Hazen). Given this close 

working relationship, shareholders sometimes enter into an agreement to restrict the transfer of shares to 

outside investors. 3 id., §14.9. One such arrangement involves “giving the corporation or the other 

shareholders the right to purchase the shares of a holder on his death.” Ibid. A related arrangement, called 

a share redemption agreement, contractually requires a corporation  [***36]  to repurchase a deceased 

shareholder’s shares. Although such an agreement may delineate  [*261]  how to set a price for the shares, 

it is ordinarily not dispositive for valuing the decedent’s shares for the estate tax. See 26 U. S. C. §2703. As 

a general rule, the fair market value of the corporation determines the value of the shares, and one must 

therefore consider “the company’s net worth, prospective earning power and dividend-paying capacity, and 

 

1 Not all estates are subject to the estate tax. Because certain credits are allowed against the estate tax, any estate valued below a certain threshold 

(today, about $13.6 million) is not subject to the tax. See 26 U. S. C. §2010(c). 
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other relevant factors,” “including proceeds of life insurance policies payable to . . . the company.” 26 CFR 

§20.2031-2(f )(2). 

B 

Brothers Michael and Thomas Connelly were the sole shareholders in Crown C Supply, a small but 

successful [****8]  building supply corporation in St. Louis, Missouri. Michael owned 77.18% of Crown’s 

outstanding shares (385.9 out of 500 shares), and Thomas owned the remaining 22.82% (114.1 shares). The 

brothers entered into an agreement with Crown to ensure a smooth transition of ownership and keep Crown 

in the family in the event one of the brothers died. The agreement provided that if either Michael or Thomas 

died, the surviving brother would have the option to purchase the deceased brother’s shares. And, if the 

surviving brother declined to do so, then Crown itself would be contractually required to redeem the shares. 

With an exception not relevant here, the agreement specified that the redemption price for each share would 

be based upon an outside appraisal of Crown’s fair market value. App. 12-14. To ensure that Crown would 

have enough money to redeem the shares if required, Crown obtained $3.5 million in life insurance on each 

brother. 

When Michael died in 2013, Thomas opted not to purchase Michael’s shares. As a result, Crown was 

obligated under the agreement to redeem Michael’s shares. Rather than secure an outside appraisal of the 

company’s fair market value (as the agreement contemplated), [****9]  Michael’s son and Thomas agreed 

in an “amicable and expeditious manner” that the value of Michael’s shares was $3 million. Id., at 25-

26.  [*262]  Crown then used $3 million of the life-insurance proceeds to redeem Michael’s shares, leaving 

Thomas as Crown’s sole shareholder. 

As the executor of Michael’s estate, Thomas then filed a federal tax return for the estate. The return reported 

the value of Michael’s shares as $3 million, in accordance with the agreement between Michael’s son and 

Thomas. The Internal Revenue Service (IRS) audited the return. During the audit, Thomas obtained a 

valuation from an accounting firm. The firm’s analyst took as given the holding in Estate of Blount v. 

Commissioner, 428 F. 3d 1338 (CA11 2005), which concluded that insurance proceeds should be 

“deduct[ed] . . . from the value” of a corporation when they are “offset by an obligation to pay those proceeds 

to the estate in a stock buyout.” Id., at 1345. The analyst thus excluded the $3 million in insurance proceeds 

used to redeem Michael’s shares, and determined that Crown’s fair market value at Michael’s death was 

$3.86 million. Because Michael held a 77.18% ownership interest, the analyst calculated the value of 

Michael’s shares as approximately $3 million ($3.86 million x 0.7718). [****10]  

 [**1411]  The IRS took a different view, insisting that Crown’s redemption obligation did not offset the 

life-insurance  [***37]  proceeds. The IRS counted the $3 million in life-insurance proceeds excluded by 

the analyst and assessed Crown’s total value as $6.86 million ($3.86 million + $3 million). And, the IRS 
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thus calculated the value of Michael’s shares as $5.3 million ($6.86 million x 0.7718). Based on this higher 

valuation, the IRS determined that the estate owed an additional $889,914 in taxes. 

The estate paid the deficiency and Thomas, acting as executor, sued the United States for a refund. As 

relevant, Thomas argued that the $3 million in life-insurance proceeds used to redeem Michael’s shares 

should not be counted when calculating the value of those shares. The District Court granted summary 

judgment to the Government, concluding that Michael’s estate was not entitled to a refund. 

Connelly  [*263]  v. Dep't of Treasury, IRS, 2021 U.S. Dist. LEXIS 179745, 2021 WL 4281288, *17 (ED 

Mo., Sept. 21, 2021). The court held that the $3 million in life-insurance proceeds must be counted to 

accurately value Michael’s shares. It explained that, under customary valuation principles, Crown’s 

obligation to redeem Michael’s shares was not a liability that reduced the corporation’s fair market value. 

2021 U.S. Dist. LEXIS 179745, [WL] at *14. The court therefore held [****11]  that Crown’s redemption 

obligation did not offset the life-insurance proceeds. 2021 U.S. Dist. LEXIS 179745, [WL] at *15-*17. The 

Court of Appeals affirmed on the same basis. Connelly v. Department of Treasury, IRS, 70 F. 4th 412 (CA8 

2023). 

We granted certiorari, 601 U. S. ___, 144 S. Ct. 536, 217 L. Ed. 2d 285 (2023), to address whether life-

insurance proceeds that will be used to redeem a decedent’s shares must be included when calculating the 

value of those shares for purposes of the federal estate tax. We now affirm. 

II 

The dispute in this case is narrow. All agree that, when calculating the federal estate tax, the value of a 

decedent’s shares in a closely held corporation must reflect the corporation’s fair market value. And, all 

agree that life insurance proceeds payable to a corporation are an asset that increases the corporation’s fair 

market value. The only question is whether Crown’s contractual obligation to redeem Michael’s shares at 

fair market value offsets the value of life-insurance proceeds committed to funding that redemption. 

Thomas argues that a contractual obligation to redeem shares is a liability that offsets the value of life-

insurance proceeds used to fulfill that obligation. Brief for Petitioner 17. He accordingly contends that 

anyone purchasing “a subset of the corporation’s shares would treat the two as canceling each 

other [****12]  out.” Ibid. By contrast, the Government argues that Crown’s obligation to pay for Michael’s 

shares did not reduce the value of those shares. It contends that “no real-world buyer or seller would have 

viewed the redemption  [*264]  obligation as an offsetting liability.” Brief for United States 15. We agree 

with the Government. 

An obligation to redeem shares at fair market value does not offset the value of life-insurance proceeds set 

aside for the redemption because a share redemption at fair market value does not affect any shareholder’s 

economic interest. A simple example  [***38]  proves the point. Consider a corporation with one asset—
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$10 million in cash—and two shareholders, A and B, who own 80 and 20 shares respectively. Each 

individual share is worth $100,000 ($10 million ÷ 100 shares). So, A’s shares are worth $8 million (80 

shares x $100,000) and B’s shares are worth $2 million (20 shares x $100,000). To redeem B’s shares at 

fair market value, the corporation would thus  [**1412]  have to pay B $2 million. After the redemption, A 

would be the sole shareholder in a corporation worth $8 million and with 80 outstanding shares. A’s shares 

would still be worth $100,000 each ($8 million ÷ 80 shares). Economically, [****13]  the redemption would 

have no impact on either shareholder. The value of the shareholders’ interests after the redemption—A’s 80 

shares and B’s $2 million in cash—would be equal to the value of their respective interests in the corporation 

before the redemption. Thus, a corporation’s contractual obligation to redeem shares at fair market value 

does not reduce the value of those shares in and of itself. 

Because a fair-market-value redemption has no effect on any shareholder’s economic interest, no willing 

buyer purchasing Michael’s shares would have treated Crown’s obligation to redeem Michael’s shares at 

fair market value as a factor that reduced the value of those shares. At the time of Michael’s death, Crown 

was worth $6.86 million—$3 million in life-insurance proceeds earmarked for the redemption plus $3.86 

million in other assets and income-generating potential. Anyone purchasing Michael’s shares would acquire 

a 77.18% stake in a company worth $6.86 million, along with Crown’s obligation to redeem those shares at 

fair market value. A buyer would therefore pay up to $5.3 million for  [*265]  Michael’s shares ($6.86 

million x 0.7718)—i.e., the value the buyer could expect to receive in exchange [****14]  for Michael’s 

shares when Crown redeemed them at fair market value. We thus conclude that Crown’s promise to redeem 

Michael’s shares at fair market value did not reduce the value of those shares. 

Thomas resists this straightforward conclusion. He suggests that Crown’s redemption obligation “would 

make it impossible” for a hypothetical buyer seeking to purchase 77.18% of Crown “to capture the full 

value of the insurance proceeds.” Brief for Petitioner 26. That is so, according to Thomas, because the 

insurance proceeds would leave the company as soon as they arrived to complete the redemption. He argues 

that the “buyer would thus not consider proceeds that would be used for redemption as net assets.” Ibid. In 

other words, Thomas views the relevant inquiry as what a buyer would pay for shares that make up the same 

percentage of the less-valuable corporation that exists after the redemption. See Estate of Blount v. 

Commissioner, T.C. Memo 2004-116, 87 T.C.M. (CCH) 1303 (2004), ¶2004-116 RIA Memo TC, aff ’d in 

part and rev’d in part, 428 F. 3d 1338 (CA11 2005); see also A. Chodorow, Valuing Corporations for Estate 

Tax Purposes, 3 Hastings Bus. L. J. 1, 25 (2006) (“Any valuation that takes the redemption obligation into 

account effectively values the corporation on a ‘post-redemption’ basis, i.e., after the decedent’s shares have 

been redeemed”). But, for calculating the estate tax, the whole point [****15]  is to assess how much 

Michael’s shares were worth at the  [***39]  time that he died—before Crown spent $3 million on the 

redemption payment. See 26 U. S. C. §2033 (defining the gross estate to “include the value of all property 

to the extent of the interest therein of the decedent at the time of his death”); 26 CFR §20.2031-1(b) (the 

“value of every item of property includible in a decedent’s gross estate . . . is its fair market value at the 
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https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4CC9-5H40-003N-2025-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4CC9-5H40-003N-2025-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4CC9-5H40-003N-2025-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4CC9-5H40-003N-2025-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4HFT-PRN0-0038-X1VW-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H26Y-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6095-PR51-DYB7-W416-00000-00&context=1530671
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time of the decedent’s death” (emphasis added)). A hypothetical buyer would thus treat the life-insurance 

proceeds that would be used to redeem Michael’s shares as a net asset. 

 [*266]  Moreover, Thomas’s argument that the redemption obligation was a liability cannot be reconciled 

with the basic mechanics of a stock redemption. As the District Court explained, when a shareholder 

redeems his shares he “is essentially ‘cashing out’ his shares of ownership in the company and its assets.” 

2021 U.S. Dist. LEXIS 179745, 2021 WL 4281288, *16.  [**1413]  That transaction necessarily reduces a 

corporation’s total value. And, because there are fewer outstanding shares after the redemption, the 

remaining shareholders are left with a larger proportional ownership interest in the less-valuable 

corporation. Thomas’s understanding, however, would turn this ordinary process [****16]  upside down. 

In Thomas’s view, Crown’s redemption of Michael’s shares left Thomas with a larger ownership stake in a 

company with the same value as before the redemption. Thomas argues that Crown was worth only $3.86 

million before the redemption, and thus that Michael’s shares were worth approximately $3 million ($3.86 

million x 0.7718). But, he also argues that Crown was worth $3.86 million after Michael’s shares were 

redeemed. See Reply Brief 6. That cannot be right: A corporation that pays out $3 million to redeem shares 

should be worth less than before the redemption. See Cox & Hazen §21.2. Thomas’s argument thus cannot 

be reconciled with an elementary understanding of a stock redemption. 

Finally, Thomas asserts that affirming the decision below will make succession planning more difficult for 

closely held corporations. He reasons that if life-insurance proceeds earmarked for a share redemption are 

a net asset for estate-tax purposes, then “Crown would have needed an insurance policy worth far more than 

$3 million in order to redeem Michael’s shares at fair market value.” Brief for Petitioner 33. True enough, 

but that is simply a consequence of how the Connelly brothers chose to [****17]  structure their agreement. 

There were other options. For example, the brothers could have used a cross-purchase agreement—an 

arrangement in which shareholders agree to purchase each other’s shares at  [*267]  death and purchase 

life-insurance policies on each other to fund the agreement. See S. Pratt, Valuing a Business 821 (6th ed. 

2022). A cross-purchase agreement would have allowed Thomas to purchase Michael’s shares and keep 

Crown in the family, while avoiding the risk that the insurance proceeds would increase the value of 

Michael’s shares. The proceeds would have gone directly to Thomas—not to Crown. But, every 

arrangement has its own drawbacks. A cross-purchase agreement would have required each brother to pay 

the premiums for the insurance policy on the other brother, creating a risk that one of them 

would  [***40]  be unable to do so. And, it would have had its own tax consequences. By opting to have 

Crown purchase the life-insurance policies and pay the premiums, the Connelly brothers guaranteed that 

the policies would remain in force and that the insurance proceeds would be available to fund the 

redemption. As we have explained, however, this arrangement also meant that Crown would 

receive [****18]  the proceeds and thereby increase the value of Michael’s shares. Thomas’ concerns about 

the implications of how he and Michael structured their agreement are therefore misplaced. 

III 

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:63NK-3SW1-JC0G-6375-00000-00&context=1530671
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We hold that Crown’s contractual obligation to redeem Michael’s shares did not diminish the value of those 

shares. 2 Because redemption obligations are not necessarily liabilities that reduce a corporation’s value for 

purposes of the federal  [**1414]  estate tax, we affirm the judgment of the Court of Appeals. 

It is so ordered. 

 

 
End of Document 

 

2 We do not hold that a redemption obligation can never decrease a corporation’s value. A redemption obligation could, for instance, require a 

corporation to liquidate operating assets to pay for the shares, thereby decreasing its future earning capacity. We simply reject Thomas’s position 

that all redemption obligations reduce a corporation’s net value. Because that is all this case requires, we decide no more. 
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Connelly

• Setting up the issue
• Parameters of the law
• Cross purchase using life insurance 

LLC
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Review of Materials• Slides
• Newsletter articles, including 

article on Connelly
• Several thousand page PDF, 

which can be downloaded from 
the link in the yellow box in the 
middle of the newsletter
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Navigate between Slides and Big PDF
• Open both documents
• Highlight cross-reference in slides
• Ctrl-c to copy
• Go to FULL TABLE OF CONTENTS in big PDF
• Crtl-f to find
• Ctrl-v to paste
• Click ENTER to execute search (might need to 

specify “exact” or “whole word” search
• Warning: search works only for to the fifth level 

of the heading, not the sixth, which ends in 
parentheses.  For the latter, use the fifth level of 
the heading and scroll down just a little.
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Example (II.Q.4.h.)

• Company worth $4M
• A owns 75%; B owns 25%
• Goal is to redeem A for $3M (75% of 
$4M) when A dies

• Company buys $3M insurance on A’s 
life to fund buyout, so it could buy A’s 
interest when A dies (if able to keep 
policy until then)
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Example (II.Q.4.h.)

• A dies
• Company has $7M assets ($4M 
original value plus $3M life insurance)

• Business deal was to buy out A for 
$3M

• But 75% of $7M equals $5.25M
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Example (II.Q.4.h.)

• Should A be bought out for $5.25M or 
$3M?

• If B is not related to A and it’s a pure 
business deal, $3M is correct

• Note that B’s interest in the company 
increased from $1M (25% of $4M) to 
$4M (100% of $4M after redemption) 
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Example (II.Q.4.h.)

• What if B is A’s adult child?
• A’s estate is taxed on the $3M sale 
proceeds and A gets to pass a $3M 
(increased) business interest to B, free 
from estate tax

• A’s estate (or B) should pay estate tax 
on this deemed bequest to B
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Example (II.Q.4.h.)

• Distinguishing between B as an 
unrelated business associate and B as 
a child receiving a bequest is what 
Connelly and other cases are all about

• What if B is A’s child, but B grew the 
business and deserves more equity as 
compensation for B’s efforts, rather 
than as a bequest?

12



Buy-Sell Agreements (II.Q.4.h.)

• Reg. § 20.2031-2(h) prerequisites for 
respecting every buy-sell agreement 
to establish estate tax values

• IRC § 2703 adds a requirement to 
these prerequisites where at least 
50% of business is, in the aggregate, 
owned by family members (III.B.7.e. and 
III.B.7.b.i.(b))

13



Buy-Sell Agreements (II.Q.4.h.)

Reg. § 20.2031-2(h) provides:
Another person may hold an option or a contract to 
purchase securities owned by a decedent at the time of his 
death. The effect, if any, that is given to the option or 
contract price in determining the value of the securities for 
estate tax purposes depends upon the circumstances of 
the particular case. Little weight will be accorded a price 
contained in an option or contract under which the 
decedent is free to dispose of the underlying securities at 
any price he chooses during his lifetime. Such is the effect, 
for example, of an agreement on the part of a shareholder 
to purchase whatever shares of stock the decedent may 
own at the time of his death....
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Buy-Sell Agreements (II.Q.4.h.)

Reg. § 20.2031-2(h) continues:
Even if the decedent is not free to dispose of the underlying 
securities at other than the option or contract price, such 
price will be disregarded in determining the value of the 
securities unless it is determined under the circumstances 
of the particular case that the agreement represents a bona 
fide business arrangement and not a device to pass the 
decedent’s shares to the natural objects of his bounty for 
less than an adequate and full consideration in money or 
money’s worth. See section 2703 and the regulations at § 
25.2703 of this chapter for special rules involving options 
and agreements (including contracts to purchase) entered 
into (or substantially modified after) October 8, 1990.
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Buy-Sell Agreements (II.Q.4.h.)

IRC § 2703(a) values property without 
regard to:
• any option, agreement, or other right to 

acquire or use property at price less than 
fair market value of that property (without 
regard to such option, agreement, or right), 
or

• any restriction on right to sell or use that 
property

16



Buy-Sell Agreements (II.Q.4.h.)

IRC § 2703(a) N/A if satisfy all of:
• Bona fide business arrangement
• Not device to transfer property to 

decedent’s family for less than full and 
adequate consideration in money or 
money’s worth

• Terms are comparable to similar 
arrangements entered into by persons in 
arms’ length transaction

17



Buy-Sell Agreements (II.Q.4.h.)

• Huffman v. Commissioner, T.C. Memo. 
2024-12: buy-sell agreement did not 
satisfy comparability test of IRC § 2703, 
leading to a higher estate tax value

• First quarter newsletter article and 
webinar

• Possible ways to prepare for 
comparability attack

18



Buy-Sell Agreements (II.Q.4.h.)

• Huffman held that first two 
requirements were satisfied, but 
comparability test was not

• Explore comparability test
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Buy-Sell Agreements (II.Q.4.h.)

Reg. § 25.2703-1(b)(4)(i), “In general”:
A right or restriction is treated as comparable to similar 
arrangements entered into by persons in an arm’s length 
transaction if the right or restriction is one that could have been 
obtained in a fair bargain among unrelated parties in the same 
business dealing with each other at arm’s length.  A right or 
restriction is considered a fair bargain among unrelated parties in 
the same business if it conforms with the general practice of 
unrelated parties under negotiated agreements in the same 
business.  This determination generally will entail consideration of 
such factors as the expected term of the agreement, the current fair 
market value of the property, anticipated changes in value during 
the term of the arrangement, and the adequacy of any 
consideration given in exchange for the rights granted.
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Buy-Sell Agreements (II.Q.4.h.)

Reg. § 25.2703-1(b)(4)(ii), “Evidence of general business 
practice”:

Evidence of general business practice is not met by 
showing isolated comparables. If more than one valuation 
method is commonly used in a business, a right or 
restriction does not fail to evidence general business 
practice merely because it uses only one of the 
recognized methods. It is not necessary that the terms of 
a right or restriction parallel the terms of any particular 
agreement. If comparables are difficult to find because 
the business is unique, comparables from similar 
businesses may be used.
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Buy-Sell Agreements (II.Q.4.h.)

Estate of Amlie v. Commissioner , T.C. Memo. 2006-76, 
held:

For the reasons discussed below, we conclude that the 
estate has satisfied section 2703(b)(3). By its terms, 
the statute requires only a showing that the 
agreement’s terms are “comparable” to similar 
arrangements entered at arm’s length. While the 
regulations caution against using “isolated 
comparables,” we believe that in context the 
regulations delineate more of a safe harbor than an 
absolute requirement that multiple comparables be 
shown.
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Buy-Sell Agreements (II.Q.4.h.)

After citing Amlie, Huffman noted that an isolated comparable 
may satisfy the comparability test, but not in this specific case:

Petitioners argue that the final section 2703(b) requirement is 
satisfied by the Lloyd-Barneson agreement, which they claim is 
comparable to the RTP agreements and was entered into in an 
arm's-length transaction. Petitioners note that the Lloyd-
Barneson agreement contained the following provisions, which 
are also included in the RTP agreements: (1) a right to 
purchase on the death of the grantor and by a right of first 
refusal; (2) a maximum purchase price; and (3) no specific 
termination or exercise date. Petitioners also point out that the 
Lloyd-Barneson agreement was entered into by unrelated 
parties - Lloyd and Mr. Barneson - and executed at arm's 
length.

23



Buy-Sell Agreements (II.Q.4.h.)

Huffman continued:
Respondent counters that the Lloyd-Barneson 
agreement cannot serve as a good comparable 
because it was not submitted into evidence. 
Respondent notes that there are only two pieces of 
evidence which describe the Lloyd-Barneson 
agreement: a one-paragraph reference in the 
Assignment agreement and another in the Chet-
Barneson agreement. Otherwise, the only information 
provided about the Lloyd-Barneson agreement comes 
from witnesses' testimony, which made vague 
references to the agreement.
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Buy-Sell Agreements (II.Q.4.h.)

Huffman continued further:
Respondent contends that even if we are to find that the 
testimony regarding the Lloyd-Barneson agreement is credible, 
there are differences among it and the RTP agreements which 
render the Lloyd-Barneson agreement not a good comparable. 
The noted differences are that (1) Lloyd Huffman was allowed 
to freely transfer his rights whereas Chet had to obtain consent 
from the owners; (2) the right of first refusal in the RTP 
agreements exempted offers from Chet's brothers; (3) the RTP 
agreements had an addendum that granted Chet the right to 
purchase the shares at any time at his discretion; and (4) the 
stated purpose of the RTP agreements was to retain 
ownership of Dukes within the Huffman family.
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Buy-Sell Agreements (II.Q.4.h.)

Huffman agreed with IRS that evidentiary proof was thin:
We agree with respondent. As we noted in Estate of Amlie, 
T.C. Memo. 2006-76, slip op. at 41, reliance on an isolated 
comparable is adequate given that the regulations “delineate 
more of a safe harbor than an absolute requirement that 
multiple comparables be shown.” Use of the Lloyd-Barneson 
agreement then would be acceptable to show that the RTP 
agreements had terms similar to an agreement entered into 
at arm’s-length. But as respondent notes, we do not have 
the Lloyd-Barneson agreement in evidence. We have only 
vague and incomplete references to it and testimony based 
on those references. We do not have an isolated 
comparable to undergo the section 2703(b)(3) analysis.
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Buy-Sell Agreements (II.Q.4.h.)

Huffman agreed with the IRS that the purported comparable 
agreement was too different from the one before the court:

Even if we were to accept witnesses’ testimony as sufficient 
evidence, we do not think that the Lloyd-Barneson agreement is 
sufficiently similar. Even though the three agreements purport to 
create rights to purchase Dukes shares for a maximum price, the 
differences among them are significant. For example, Chet had 
the unfettered right to purchase the Dukes shares at any time and 
at his sole discretion; Lloyd did not have this same right. Further, 
Lloyd was permitted to assign or otherwise transfer his purchase 
rights whereas Chet had to obtain consent to do the same. Chet 
then had rights superior to Lloyd’s in purchasing the shares but 
inferior in transferring those rights. The terms of the agreements 
are therefore not comparable within the meaning of section 
2703(b)(3).
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Buy-Sell Agreements (II.Q.4.h.)

Huffman concluded:
On the basis of the foregoing, we do not think that 
petitioners have satisfied the final requirement of 
section 2703(b). See Estate of Blount v. 
Commissioner, T.C. Memo. 2004-116, slip op. at 48 
(finding that solely testimony without production of 
comparable agreements was insufficient to satisfy 
section 2703(b)(3)), aff’d in part, rev’d in part and 
remanded, 428 F.3d 1338 (11th Cir. 2005). Section 
2703(b) is therefore not satisfied, and so the RTP 
agreements must be disregarded for purposes of 
valuing the Dukes shares that Chet purchased in 2007. 
See § 2703(a).
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Buy-Sell Agreements (II.Q.4.h.)

• The citation to Blount in the last paragraph above is a little 
misleading. Blount said that:

Congress contemplated that business “comparables” that 
established “the general practice of unrelated parties” 
would constitute the evidence satisfying section 
2703(b)(3), and that “expert testimony” could be used for 
this purpose.

• However, Blount did not find how expert applied 
comparables to be credible

• Unfortunately, taxpayer in Huffman relied almost 
exclusively on one comparable and did not have appraiser 
present evidence about other comparables beyond mere 
brief testimony
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Buy-Sell Agreements (II.Q.4.h.)

Bona fide and comparability tests are somewhat 
intertwined:
• Tax Court seems to be saying that, not only does 

agreement itself need to be intended to yield fair market 
value sale, but also comparable clauses need to be 
designed to reach fair market value result

• In Blount, a multiple of cashflow was reasonable 
approach, but Tax Court rejected multiple used and also 
cited inconsistency regarding the impact of nonoperating 
assets

• As to latter, buy-sell formula was based on sale of only 
operating assets, but actual sale was for operating and 
nonoperating assets
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Buy-Sell Agreements (II.Q.4.h.)

• Contemporaneous evidence tends to be most 
probative

• When drafting, reviewing, or revising a buy-sell 
agreement where trying to set estate tax values 
is important, consider gathering proof that its 
terms are comparable to similar arrangements 
entered into by persons in an arms’ length 
transaction

• Following slides are some opportunities to 
consider in light of Huffman and may or may not 
be practical, depending on materiality of issue
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Buy-Sell Agreements (II.Q.4.h.)

Drafting agreement, focusing more on 
buy-sell provisions:
• Preserve original form - copy form into 
new document and save all edits to 
new versions of that new document, to 
see how varied from form

• Document the business reasons for 
any variations from the form
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Buy-Sell Agreements (II.Q.4.h.)

Drafting agreement:
• If the agreement is based on forms service:

– Document who authors are
– Document what authors say about provisions 

being used in commercial (non-estate-planning) 
settings and any objective support for those 
statements

• If agreement is based on internal forms, document 
whether form is used in agreements with third 
parties
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Buy-Sell Agreements (II.Q.4.h.)

Obtaining appraisals:
• Each time an appraiser values business interest, ask 

how buy-sell provisions compare to other buy-sell 
provisions appraiser has seen in agreements 
between unrelated third parties

• See whether appraiser is comfortable discussing in 
report how buy-sell provisions compare to other 
companies that size in same industry (which would 
be ideal but often is not practical), to other 
companies of that size with similar ownership 
structure among unrelated owners, or to anything 
else that may be reasonable and meaningful
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Connelly (II.Q.4.h.)

• Agreement violated Code § 2703
• Life insurance included in determining 
business value, according to E.D. Mo., 
8th Cir., and unanimous Supreme Court

• Same result in Blount Tax Court, but 11 th 
Cir. held life insurance excluded from 
business value, because it was a liability 
of the business
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Connelly (II.Q.4.h.)

Example from Supreme Court Connelly 
opinion:
• $10M corp owned 80% by A ($8M) 
and 20% by B ($2M)

• Corp redeems B for $2M
• $8M corp ($10M - $2M) owned 100% 
by A ($8M)

• Redemption did not reduce value of 
A’s shares
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Connelly (II.Q.4.h.)

• “We hold that [the company’s] contractual obligation 
to redeem Michael’s shares did not diminish the 
value of those shares.2”

• “2We do not hold that a redemption obligation can 
never decrease a corporation’s value. A redemption 
obligation could, for instance, require a corporation to 
liquidate operating assets to pay for the shares, 
thereby decreasing its future earning capacity. We 
simply reject Thomas’s position that all redemption 
obligations reduce a corporation’s net value. 
Because that is all this case requires, we decide no 
more.”
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Connelly (II.Q.4.h.)

Significance of footnote 2:
• Using nonoperating asset, such as buy-sell life 

insurance, for redemption does not decrease 
value of business to remaining owners

• Using an operating asset would tend to decrease 
value of business to remaining owners

• When key person dies, business’ value may 
decrease, and key-person life insurance (not 
used for redemption) might merely restore that 
lost value – need to see whether death benefit is 
more or less than this decease
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Connelly (II.Q.4.h.)

• “…the brothers could have used a cross-purchase 
agreement - an arrangement in which shareholders 
agree to purchase each other’s shares at death and 
purchase life-insurance policies on each other to fund 
the agreement.”

• “A cross-purchase agreement would have allowed 
Thomas to purchase Michael’s shares and keep [the 
company] in the family, while avoiding the risk that the 
insurance proceeds would increase the value of 
Michael’s shares. The proceeds would have gone 
directly to Thomas - not to [the company].”
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Connelly (II.Q.4.h.)

• “But, every arrangement has its own 
drawbacks. A cross-purchase 
agreement would have required each 
brother to pay the premiums for the 
insurance policy on the other brother, 
creating a risk that one of them would be 
unable to do so.”

• “And, it would have had its own tax 
consequences.”
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Connelly (II.Q.4.h.)

• Connelly was a bad facts case
• If parties do everything correctly and 
have a buy-sell agreement that satisfies 
Code § 2703, would a life insurance-
funded redemption agreement work?

• Note that Connelly increases risk of 
redemption if one violates Reg. § 
20.2031-2(h)
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Cross-Purchase Agreement 
(II.Q.4.i.)

• Each owner holds one or more policies on lives of other 
owners

• Transfers of existing policies between old and new owners 
may generate income tax on sale (II.Q.4.c.) and may cause 
death benefit to lose its income tax exclusion (II.Q.4.b.)

• Contributing to (II.M.3) or receiving distribution from (II.Q.8.b.) 
partnership not taxable

• Distributing from C or S corporation is taxable event and 
may cause death benefit to lose its income tax exclusion 

• Holding policies in life insurance LLC means that the 
policies are not transferred as owners come and go; LLC 
ownership is all that changes (II.Q.4.i.)
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Life Insurance LLC - Letter Ruling 200747002  
(II.Q.4.i.)

• LLC held insurance policies to fund cross-
purchase

• Corporate trustee was manager (nontax 
reasons for independent manager, too)

• Operating capital account for administrative 
expenses

• Each policy had capital accounts 
associated with it, which were allocated to 
owners other than insured
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• Premiums for term policies allocated to 
capital accounts of those who paid them

• Death benefit proportionate to relevant 
capital accounts

• Capital accounts amortized and, 
immediately before next premium is due, 
drop to zero

• Trusts who were permitted transferees of 
operating business can participate

Life Insurance LLC - Letter Ruling 200747002  
(II.Q.4.i.)
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Life Insurance LLC – Practical Logistics 
(II.Q.4.i.v.)

• Operating company pays premiums and 
treats them as distributions or 
compensation to relevant members of life 
insurance LLC

• Those premium payments should be 
administratively effectuated without any 
contractual mandated in operating 
company’s governing documents  - 
important for an S corporation operating 
business (II.A.2.i.iii, II.A.2.i.xii, and II.A.2.i.xiii)
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Life Insurance LLC – Practical Logistics 
(II.Q.4.i.v.)

• A owns 75% and B owns 25% of Company.  
Suppose Company is worth $1M

• A needs to buy $250K of insurance on B, 
whereas B needs to buy $750K of insurance 
on A

• B needs to buy three times as much life 
insurance death benefit as does A

• But B receives only one-third (25% divided 
by 75%) the distributions as A receives
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Life Insurance LLC – Practical Logistics 
(II.Q.4.i.v.)

• If A is older than B is, then cost of each 
$1K of death benefit on A will be higher 
than cost of each $1K of death benefit on 
B, further exacerbating disproportionality of 
premium payments

• If Company treats premiums as 
distributions, then deemed disproportionate 
distribution to B, so A needs additional 
cash distributions to make overall 
distributions proportionate
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Life Insurance LLC – Practical Logistics 
(II.Q.4.i.v.)

• If Company is making huge cash 
distributions, perhaps premium payments 
will be immaterial relative to cash flow, so 
make-up distributions to A (or cut-off of 
cash distributions to B) might not be big 
deal

• In many cases, B is much younger than A, 
and B will be frustrated at lack of 
distributions that B actually takes home
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Life Insurance LLC – Practical Logistics 
(II.Q.4.i.v.)

• So that B does not get frustrated, 
Company treats as compensation 
some portion of premiums allocated to 
B regarding insurance on A’s life

• Note that these payments need to be 
“grossed-up” –additional 
compensation to pay the income tax 
on the premium compensation

49



Life Insurance LLC – Practical Logistics 
(II.Q.4.i.v.)

• If $10,000 of premium is treated as 
compensation to B and B is in 40% tax 
bracket, Company needs to pay $16,667 
bonus, of which $10,000 is allocated to 
premium and $6,667 (which is $16,667 
multiplied by 40%) is income tax withholding

• Company (or its owners, if pass-through) will 
get $16,667 deduction, so save taxes more 
or less than $6,667 income tax withholding
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Life Insurance LLC – Practical Logistics 
(II.Q.4.i.v.)

• If operating business is C corporation, it would 
account for premium payments as 
compensation (as officer or director), because 
dividends are nondeductible to company and 
taxable to shareholders

• When operating company taxed as 
partnership, it might consider setting up 
separate distribution account for premiums 
paid on behalf of each owner, to facilitate 
reconciliation with life insurance LLC is doing
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Life Insurance LLC – Practical Logistics 
(II.Q.4.i.v.)

• If Code § 2703 applies, consider whether 
policies for one insured should be held in 
separate LLC in which insured is not member 
to avoid Huffman settlement value

• Insured’s family needs protection from death 
benefit being misused if members fire 
manager and put in someone who will do their 
bidding or change the use of the death benefit

• Consider protection against that as third-party 
beneficiaries to operating agreement (II.F.8.)
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Transitioning from Redemption to Cross-Purchase 
(II.Q.4.i.vii.)

• If the operating business is an entity 
taxed as a partnership, it can 
distribute policies to the life insurance 
LLC

• Deemed tax-free distribution to its 
owner, followed by

• Deemed tax-free contribution to the 
life insurance LLC
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Transitioning from Redemption to Cross-Purchase 
(II.Q.4.i.vii.)

If the operating business is an entity 
taxed as a corporation - C or S, then 
any distribution will constitute a taxable 
sale:
• Causing income taxation, and
• Needing a special exception from the 
transfer-for-value rule to preserve the 
exclusion from income tax
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Transitioning from Redemption to Cross-
Purchase (II.Q.4.i.vii.)

Instead of distributing policies from corporation, 
consider having life insurance LLC rent death 
benefit under split-dollar economic benefit 
arrangement:
• Corporation retains death benefit to extent of 

policy value on date that life insurance LLC 
agrees

• Corporation pays future premiums
• Life insurance LLC pays corporation annual 1-

year term value of LLC’s share of death benefit
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Conclusion
• Free quarterly newsletter includes the 

most recent version of the PDF and a 
comparison against prior quarter’s PDF

• Completing form at  
***********.thompsoncoburn.com/forms/gor
in-newsletter gets you the newsletter and 
opportunity to subscribe to Heckerling 
reports
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Huffman v. Comm'r 

United States Tax Court 

January 31, 2024, Filed 

Docket Nos. 3255-16, 3256-16, 3261-16, 3526-16 

 

Reporter 

T.C. Memo 2024-12 *; 2024 Tax Ct. Memo LEXIS 11 ** 

CYNTHIA L. HUFFMAN AND ESTATE OF CHET S. HUFFMAN, DECEASED, CYNTHIA L. 

HUFFMAN, EXECUTOR, ET AL.,1 Petitioners v. COMMISSIONER OF INTERNAL REVENUE, 

Respondent 

Disposition: Decisions will be entered under Rule 155. 

Case Summary 
  

Overview 

HOLDINGS: [1]-Respondent failed to meet his burden of proof regarding the taxpayer's personal 

goodwill because he continued to own his personal goodwill up until the acquisition; to that end, as part of 

the agreement, the taxpayer entered into a noncompete agreement, and thus, any gain on the sale of that 

personal goodwill would have had to be reported by the taxpayer; [2]-Reasonable-cause exception did not 

negate the taxpayers' liability for the 26 U.S.C.S. § 6662(a) penalties attributable to the conceded 

adjustments, and they were liable for such penalties to that extent; [3]- Because taxpayers did not timely 

file a gift tax return nor pay tax on the gift, respondent met his burden of proof as to the additions to tax; 

the taxpayers must demonstrate that the failure to file/pay was due to reasonable cause and not due to 

willful neglect to avoid the additions. 

Outcome 

Orders were entered. 

Counsel:  [**1] Jonathan N. Kalinski, Robert Samuel Horwitz, Edward M. Robbins, Jr., and Evan J. 

Davis, for petitioners. 

Aely K. Ullrich, Alan H. Cooper, D. Anthony Abernathy, and Trent D. Usitalo, for respondent. 

Judges: ASHFORD, Judge. 

Opinion by: ASHFORD 

Opinion 
 

 

1 Cases of the following petitioners are consolidated herewith: Infinity Aerospace Inc., Docket No. 3256-16; Estate of R. Lloyd Huffman, 

Deceased, Raymond Lance Huffman, Executor, Docket No. 3261-16; and Patricia Huffman, Docket No. 3526-16. 

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6B79-6C83-RVP2-02NM-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYY-HT91-FG36-11SF-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:67T7-JBF3-CGX8-052Y-00000-00&context=1530671
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MEMORANDUM FINDINGS OF FACT AND OPINION 

ASHFORD, Judge: The Internal Revenue Service (IRS or respondent) determined the following 

deficiency in federal gift tax and additions to tax for R. Lloyd (Lloyd) Huffman's2 2007 taxable year: 
Year Deficiency Additions to Tax 

  
§ 6651(a)(1)

3 § 6651(a)(2) 

2007 $3,727,337 $838,651 $931,834 

 [*2]  The IRS determined the following deficiencies in federal gift tax and additions to tax for Patricia 

(Patricia) Huffman's 2007 taxable year:4 
Year Deficiency Additions to Tax 

  
§ 6651(a)(1) § 6651(a)(2) 

2007 $3,727,337 $838,651 $931,834 

 10,297,337 2,316,901 2,574,334 

The IRS determined the following deficiencies in income tax, additions to tax, and penalties for Chet S. 

(Chet) and Cynthia L. (Cindy) Huffman's5 2008 and 2009 taxable years: 
Year Deficiency Additions to Tax/Penalties 

  
§ 6651(a)(1) § 6662(a) 

2008 $284,489 - $56,898 
2009 6,842,147 $1,591,748 1,368,429 

 [*3]  The IRS determined the following deficiencies in income tax, additions to tax, and penalties for 

Infinity Aerospace, Inc.'s (Dukes's)6 2008-10 taxable years: 
Year Deficiency Additions [**2]  to Tax/Penalties 

  
§ 6651(a)(1) § 6662(a) 

2008 $1,411,852 $352,963 $282,370 
2009 481,084 133,635 96,217 
2009 13,031,561 5,693,794 2,606,312 

After certain concessions by the parties in the Cindy and Estate of Chet S. Huffman case and in the Dukes 

case,7 the issues remaining for decision are whether (1) Patricia and the Estate of Lloyd Huffman made a 

 

2 After trial Lloyd died and was substituted for in this proceeding by his executor, Raymond Lance Huffman. 

3 Unless otherwise indicated, statutory references are to the Internal Revenue Code, Title 26 U.S.C. (Code), in effect at all relevant times, 

regulation references are to the Code of Federal Regulations, Title 26 (Treas. Reg.), in effect at all relevant times, and Rule references are to 

the Tax Court Rules of Practice and Procedure. Some monetary amounts are rounded to the nearest dollar. 

4 The IRS issued two deficiency notices to Patricia for her 2007 taxable year. 

5 After trial Chet died and was substituted for in this proceeding by his executor, Cindy. 

6 Infinity Aerospace was formerly known as Dukes, Inc.; for convenience we will throughout this Opinion refer to this corporation as Dukes. 

https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:67T7-JBF3-CGX8-052Y-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:67T7-JBF3-CGX8-052Y-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:67T7-JBF3-CGX8-052Y-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:67T7-JBF3-CGX8-052Y-00000-00&context=1530671
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taxable gift to Chet in 2007; (2) Patricia made a taxable gift to Chet in 2007; (3) Patricia and the Estate of 

Lloyd Huffman are liable for  [*4]  additions to tax pursuant to section 6651(a)(1) and (2) for 2007; (4) 

Cindy and the Estate of Chet Huffman had ordinary dividend income relating to the sale of Dukes to 

TransDigm, Inc. (TransDigm), in 2009; (5) Cindy and the Estate of Chet Huffman are liable for accuracy-

related penalties under section 6662 for 2008 and 2009; (6) Cindy and the Estate of Chet Huffman are 

liable for an addition to tax under section 6651(a)(1) for 2009; (7) Dukes is liable for tax on an increase to 

capital gain net income for 2009; (8) Dukes is liable for additions to tax pursuant to section 6651(a)(1) for 

2008-10; and (9) Dukes is liable for accuracy-related penalties pursuant to section 6662 for 2008-10. 

When the Petitions were timely filed in these cases, all petitioners resided in California including Dukes, 

which maintained its principal [**3]  place of business in California. These cases were consolidated for 

purposes of trial, briefing, and opinion pursuant to Rule 141(a). 

FINDINGS OF FACT 

Some of the facts have been stipulated and are so found. The Stipulation of Facts, the Supplemental 

Stipulation of Facts, and the attached Exhibits are incorporated herein by this reference. 

I. Background of Dukes and the Huffman Family 

Dukes was incorporated in 1958 and headquartered in Northridge, California. It manufactured and 

supplied various engineering components to the aerospace industry. Lloyd and Patricia both worked for 

Dukes; he initially as a design engineer and she as a bookkeeper. 

In 1970 Lloyd was made president of Dukes and acquired 113,365 shares in the company. During Lloyd's 

time as president Dukes employed two of Lloyd and Patricia's sons: Randy and Lance (Randy and Lance) 

Huffman. 

In January 1979 Lloyd and Patricia formed the Huffman Family Trust (Trust). They appointed themselves 

trustees of the Trust. Lloyd had his 113,365 shares in Dukes reissued to the Trust. The Trust acquired an 

additional 5,000 shares in 1990. 

 

7 By way of a Stipulation of Settled Issues in the Cindy Huffman and Estate of Chet S. Huffman case, the parties agree that Chet (now 

deceased) and Cindy are (1) entitled to deduct losses on Schedules E, Supplemental Income and Loss, of $580,310 and $379,481 for 2008 

and 2009, respectively; (2) not entitled to a section 166 bad debt deduction of $571,000 nor a $571,000 capital loss deduction for 2008; (3) 

not entitled to a section 170 charitable contribution deduction of $120,000 for 2008; and (4) not subject to an increase in ordinary dividend 

income of $120,000 from Dukes for 2008. 

By way of a Stipulation of Settled Issues in the Dukes case, the parties agree that (1) as part of the computation of "Capital Gain Net Income - 

Schedule D," the amount of "Cost or other basis of property sold" reflected on the Form 886-A, Explanation of Items, attached to the notice 

of deficiency is increased to $18,079,778 for 2010; (2) Dukes is not entitled to deductions for legal and professional expenses of $306,430, 

$152,875, and $87,727 for 2008-10, respectively; (3) Dukes is not entitled to deductions for depreciation of $318,973, $644,250, and 

$104,148 for 2008-10, respectively; (4) Dukes is not entitled to costs of goods sold of $587,239, $319,244, and $63,544 for 2008-10, 

respectively; (5) Dukes is entitled to a net gain reduction of $2,037,398 for 2010; (6) Dukes is entitled to a net operating loss carryback of 

$2,578,291 from 2011 to either 2009 or 2010; and (7) Dukes is entitled to section 170 charitable contribution deductions of $20,000 and 

$100,000 for 2008 and 2009, respectively. Additionally, on brief in the Dukes case, respondent concedes that the section 6651(a)(1) addition 

to tax for 2010 should be reduced to $2,842,544. 

https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:67T7-JBF3-CGX8-052Y-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:67T7-JBF3-CGX8-052Y-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:67WJ-T773-GXF6-83YB-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H0V2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6DNG-W563-RSJM-P48S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6DNG-W563-RSJM-P48S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W0J-J4B2-D6RV-H1CV-00000-00&context=1530671
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Lloyd held the position of Dukes president until 1987. He stepped down from the role after suffering a 

near fatal car [**4]  racing accident. Within days of the accident, Lloyd and Patricia's other son, Chet, was 

 [*5]  made chief executive officer (CEO) and issued 5,000 shares of Dukes (representing 0.7% of the 

total outstanding shares). 

In March 1990 Lloyd and majority shareholder Robert L. Barneson8 entered into an agreement (Lloyd-

Barneson agreement) whereby Lloyd was granted the right to purchase Mr. Barneson's shares. At that 

time, Mr. Barneson owned 322,241 shares (representing 43% of the total outstanding shares). The Lloyd-

Barneson agreement entitled Lloyd to purchase Mr. Barneson's shares upon Mr. Barneson's death or by a 

right of first refusal for a price not to exceed $2 per share. There was no specific termination or exercise 

date for purchasing the shares in the agreement. 

In June 1993 Lloyd assigned his rights under the Lloyd-Barneson agreement to Chet (Assignment 

agreement). In August 1993 Chet exercised his assignee rights under the Lloyd-Barneson agreement. By 

separate agreement (Chet-Barneson agreement), he agreed to pay Mr. Barneson $150,000 for his 322,241 

shares with $50,000 being paid upon execution and the remaining $100,000 being paid in equal 

installments over the following five years. As [**5]  a result of the purchase, Chet became the majority 

shareholder of Dukes with 43.7% of the total outstanding shares. 

In November 1993 Chet entered into two additional right to purchase agreements (RTP agreements)—one 

with Dukes Research and Manufacturing, Inc. (DRM), and another with the Trust. DRM was an S 

corporation owned entirely by Patricia; it owned 304,124 Dukes shares (representing 40.5% of the total 

number outstanding). The Trust owned 118,635 Dukes shares (representing 15.8% of the total number 

outstanding). 

For a sum of $2 and "other good and valuable consideration," the RTP agreements provided Chet with the 

right to purchase DRM's and the Trust's Dukes shares for a price not to exceed $3.6 million and $1.4 

million, respectively, upon the death of Lloyd and Patricia. Chet could also purchase the shares by virtue 

of a right of first refusal. The right of first refusal exempted offers from Randy and Lance, Chet's brothers. 

The parties executed an addendum to the RTP agreements that provided Chet with the option to purchase 

the shares at any time, in addition to the stated events in the agreements themselves.  [*6]  Chet was not 

permitted to sell, assign, or otherwise transfer his rights [**6]  under the RTP agreements without the 

consent of the owners. For the RTP agreement between Chet and DRM, Chet had to obtain DRM's 

consent to override the alienability restrictions. For the RTP agreement between Chet and the Trust, Chet 

had to obtain Lloyd and Patricia's consent to override the alienability restrictions. 

The RTP agreements provided that they were "not compensatory in nature, rather the purpose [was] to 

retain the ownership of" Dukes within the family. A tax opinion letter Chet obtained from the law firm 

Proskauer Rose LLP (Proskauer) stated that the purpose behind the RTP agreements "was not 

compensatory. It was not in connection with the performance of services." 

II. Dukes Under Chet's Leadership 

 

8 By January 1971 Mr. Barneson became the majority shareholder of Dukes. 



 

Huffman v. Comm'r 

 Page 5 of 32 
27540647.v1 

 

 Page 5 of 32 

Chet graduated from Pepperdine University in 1983 with a bachelor's degree in business management. He 

worked abroad after college for approximately 14 months before returning stateside to work in the off-

road racing industry. After his father's accident, he assumed the role of Dukes's CEO, at which time the 

company had annual revenue of approximately $5 million. From 1993 to 2006 Chet's salary ranged from 

$65,000 to $85,000. In 2007 it increased to $147,000; at this time the salary [**7]  of Dukes's only other 

paid officer was $243,300. 

Under Chet's leadership Dukes expanded its product offerings and implemented a new strategy for 

acquiring and maintaining customers. When Chet started at Dukes, the company mainly produced in-line 

boost pumps for piston aircrafts. In the early 1990s it began to supply bleed air valves and landed a key 

contract with the U.S. Air Force. This new product line enabled Dukes to build relationships with 

manufacturers Hawker Beechcraft and Cessna. In the late 1990s Dukes expanded into cabin pressure 

control systems. 

Chet also altered Dukes's strategy for obtaining new business. In the aerospace parts manufacturing 

industry, there is a division of how parts are incorporated within an aircraft, both in its original design and 

in its maintenance and repairs. The original equipment manufacturer (OEM) is the parts supplier to the 

aircraft manufacturer. To become an OEM, an aircraft parts supplier will solicit parts specification 

requests from aircraft manufacturers. These are parts that will be incorporated into the aircraft's final 

design. The parts supplier will then design a part and bid it to the aircraft manufacturer. If the aircraft 

manufacturer [**8]   [*7]  accepts the bid, it will then subject the part to testing, and upon passing the 

tests, the part will be incorporated into the aircraft. 

There is also an aftermarket process by which aircraft parts suppliers may generate business. It involves 

selling the products to the purchasers of the aircrafts. The Federal Aviation Administration (FAA) has a 

separate process for this known as Parts & Manufacturing Approval (PMA). In this alternative process the 

aircraft parts manufacturer would design a product, seek certification of the part by the FAA, and then sell 

it directly in the aftermarket. The benefit of selling via the PMA process was higher profit margins. The 

aircraft manufacturer typically purchases parts from the OEM at much lower prices than it will the spare 

or replacement parts. Chet used the PMA process to expand Dukes customer base as well as enhance its 

profitability. 

In addition to expanding the company's product line and altering its strategy for acquiring new business, 

Chet networked extensively and strived to acquire and maintain a strong workforce. By expanding into the 

bleed air valve industry, Chet was able to become personally acquainted with Hawker Beechcraft's 

president. [**9]  Through that relationship Chet became a member of the General Aviation Manufacturers 

Association (GAMA), a lobbying organization for private aircraft. Most other GAMA members were 

industry leaders: presidents and other corporate executives of major aerospace companies. This allowed 

Chet to meet and develop personal relationships with customers and competitors alike. 

Chet expanded and maintained Dukes's human capital as well. When he began with Dukes in the late 

1980s, Dukes had approximately five engineering employees, one of whom was a part-time sales 

representative. By 2007 he had expanded the engineering team to include 18 full-time employees. Despite 

a competitive hiring environment, Dukes was able to keep its employee turnover low. It did so by 

instituting a four-day work week and offering deferred compensation plans for engineering employees, 
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among other incentives. Under Chet's leadership Dukes experienced significant growth, and by the end of 

fiscal year 2006 it had annual revenue of approximately $28.14 million. 

Over the years, members of the Huffman family formed and acquired various business entities to support 

Dukes's operations. On June 25, 2001, Chet and Cindy formed CCC&B, [**10]  LLC (CCC&B), as equal 

 [*8]  50% owners. They formed CCC&B as a holding company for various intellectual property assets, 

including several licensing agreements with Honeywell Intellectual Properties, Inc. (Honeywell). CCC&B 

entered into sublicensing agreements for the Honeywell licenses with Dukes and another affiliate, PMA 

Sales, Inc. (PMA Sales). PMA Sales—owned 60% by Chet Huffman and 40% by Robb Watts—acted as a 

distributor for Dukes and specialized in aftermarket sales. 

On January 1, 2005, CCC&B entered into an asset purchase and sale agreement with GST Industries, Inc., 

a California corporation that manufactured and assembled hydraulic and electro-mechanical components 

for the U.S. military. CCC&B then organized a new Arizona corporation, also named GST Industries, Inc. 

(GST), and transferred all of the acquired tangible operating assets to that entity. 

Members of the Huffman family formed various business entities to lease employees and manufacturing 

equipment to Dukes. As of June 30, 2008, there were three leasing companies: (1) Aviation 

Manufacturing & Design Corp. (AMDC); (2) DRM; and (3) TRD of California, Inc. (TRD). Dukes was 

the only customer of each of the three leasing companies. [**11]  The ownership of the leasing companies 

is set forth below: 
Entity Chet Lloyd Patricia Randy 

AMDC 57% 43% - - 
DRM - - 100% - 
TRD 66% - - 34% 

III. Hanwha's Proposed Acquisition of Dukes 

In the early 2000s Chet began receiving correspondence from parties interested in acquiring Dukes. He 

rejected the offers because the company was not for sale. This changed in 2007 when Deloitte Corporate 

Finance, LLC (Deloitte), contacted Chet regarding a potential acquisition by its client, Hanwha Corp. 

(Hanwha), a Korean company. 

In September 2007 Dukes and Hanwha entered into a nonbinding memorandum of understanding (MOU), 

which provided the terms of a tentative stock acquisition for a purchase price between $85 million and 

 [*9]  $105 million, depending on the due diligence findings. The MOU also contemplated a 

reorganization before any sale. The following Dukes-affiliated entities would transfer their assets to 

Dukes: (1) CCC&B; (2) DRM; (3) TRD; and (4) AMDC. Chet would then form the Dukes Group, LLC 

(Dukes Group), and transfer all of the Dukes shares to the new entity. Chet would also transfer all GST 

shares to Dukes Group. The result would be that Dukes Group would be the sole shareholder of Dukes 

and GST with Chet as the [**12]  sole member of Dukes Group. 

On October 15, 2007, Chet exercised his rights under the RTP agreements, purchasing all of the Trust's 

and DRM's Dukes shares for $1.4 million and $3.6 million, respectively. This equates to $11.83 per share. 

He paid for the shares with a promissory note secured by the shares. At this point he owned 100% of the 

outstanding stock of Dukes. On June 23, 2008, Chet formed Dukes Group under Nevada law, electing to 
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treat it as a disregarded entity. He was the managing member and 100% owner. On June 30, 2008, he 

transferred all of the stock of Dukes and GST to Dukes Group. 

As part of the proposed consolidation, Chet caused AMDC, TRD, DRM, and CCC&B to each enter into 

asset purchase agreements with Dukes. These agreements were effective as of June 30, 2008. 

The AMDC Agreement provided that Dukes would pay AMDC $39,929; the parties would void an 

employee leasing agreement; and AMDC would forgive a $148,508 debt owed by Dukes. The TRD 

agreement provided that Dukes would pay TRD $41,404; the parties would void an employee leasing 

agreement and an equipment leasing agreement; and TRD would forgive a $42,123 debt owed by Dukes. 

The DRM agreement provided that Dukes would [**13]  pay DRM $85,155; the parties would void an 

employee leasing agreement; DRM would forgive a $465,000 debt owed by Dukes; and Dukes would 

assume three third-party contracts. The CCC&B agreement (CCC&B-Dukes agreement) provided that 

Dukes would forgive a $904,221 debt owed by CCC&B; the parties would void a licensing agreement 

between Dukes and CCC&B; and Dukes would assume three third-party contracts. 

On February 23, 2009, Hanwha sent a letter to Chet stating that it no longer wished to acquire Dukes. The 

letter informed him that after considering economic conditions and reviewing Dukes's 2007 and 2008 

financial statements, Hanwha had concluded that an acquisition would not be in Hanwha's best interest. 

 [*10]  After the failed acquisition, Chet caused CCC&B and Dukes to enter into a modification of the 

CCC&B-Dukes agreement (Additional License Modification or ALM). The ALM was effective as of June 

30, 2008. It provided that the original asset purchase agreement between Dukes and CCC&B would be 

extended to the date of any eventual sale to a third party. It also provided that the consideration for a 

future sale of Dukes would include any additional Honeywell licenses acquired by CCC&B and 

that [**14]  they would be sold for their fair market value at the time of sale. The ALM also stated that 

CCC&B would be the direct payee for any portion of the purchase price attributable to the Honeywell 

licenses and any associated goodwill. 

Chet caused CCC&B to enter a second modification (Correcting Amendment) of the CCC&B-Dukes 

agreement. The Correcting Amendment was dated March 1, 2011, with an effective date of June 30, 2008. 

In addition to the consideration stated in the CCC&B-Dukes agreement, the Correcting Amendment 

provided that Dukes would pay CCC&B the fair market value of its assets as of the closing date. 

IV. TransDigm's Acquisition of Dukes 

After Hanwha decided not to acquire Dukes and its affiliates, Chet continued to pursue a sale of Dukes. 

On March 25, 2009, he entered into an agreement on behalf of Dukes with Deloitte to provide corporate 

finance advisory services. This agreement provided that Deloitte would assist Dukes in developing a 

brochure—the Confidential Information Memorandum (CIM)—to describe the company, as well as assist 

Dukes in marketing the business, selecting a buyer, and performing due diligence. Deloitte ultimately 

distributed the CIM to approximately 40 potential [**15]  buyers. Dukes chose to pursue negotiation with 

TransDigm. 

On September 2, 2009, TransDigm sent a letter of intent to Dukes, which was approved the same day by 

Chet as the sole director of Dukes. On December 1, 2009, Dukes and TransDigm entered into an asset 
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purchase agreement (Dukes-TransDigm agreement). The agreement provided for a $95.75 million 

purchase price, all of which would be wired to the sellers at closing, save for $10.5 million which would 

be held in escrow for 24 months. In addition to the base purchase price, the agreement provided Dukes 

with an earn-out of up to $60 million. The assets acquired by TransDigm were transferred to a newly 

formed subsidiary of TransDigm, Dukes Aerospace, Inc. (Dukes Aerospace). 

 [*11]  The assets sold as part of the Dukes-TransDigm agreement included goodwill, which the 

agreement defined as "[a]ll goodwill associated with the Business, including any personal goodwill of 

Chet Huffman . . . as it relates to the Purchased Assets and the Business." TransDigm was also required to 

engage the investment bank and advisory firm Stout Risius Ross, Inc. (SRR), to prepare a valuation of the 

purchased assets and allocate the purchase price among those assets. 

 [**16] Dukes was then required to engage an independent valuation expert, other than Deloitte, to 

perform an additional valuation to determine what portion of the purchase price allocated to goodwill (by 

SRR) should be considered Chet's personal goodwill versus the company's enterprise goodwill. The final 

allocation of the purchase price was to be binding on the parties. 

In accordance with the Dukes-TransDigm agreement, TransDigm engaged SRR to perform the asset 

valuation and purchase price allocation. SRR allocated $50.042 million to goodwill. Dukes engaged the 

consulting firm Duff & Phelps, LLC (Duff & Phelps), to perform the additional valuation and the 

allocation of the purchase price among the goodwill subcategories. TransDigm approved Duff & Phelps 

as the designated appraiser. 

On June 10, 2010, Duff & Phelps rendered its valuation opinion, finding that Chet's personal goodwill 

accounted for $21.8 million of the total $50.042 million (reached by SRR). Duff & Phelps determined that 

$17.4 million was attributable to Chet's relationships with clients and $4.4 million was attributable to his 

relationships with Dukes's key employees. Shortly before trial, Duff & Phelps revised its valuation [**17]  

of Chet's personal goodwill to $19.2 million to account for an 18-month expected lag time in Chet's ability 

to compete. 

As part of the Dukes-TransDigm agreement, Chet entered into a noncompete agreement with Dukes 

Aerospace and TransDigm. The term of the agreement was four years. The Dukes-TransDigm agreement 

also required that PMA Sales execute an agreement relinquishing its rights to the Honeywell licenses that 

it entered into in 2001 and 2003. Pursuant to this agreement, PMA Sales agreed not to seek parts 

manufacturer approval from the FAA for four years. Finally, the Dukes-TransDigm agreement provided 

that the transaction and the legal relations between the parties would be governed by the laws of the State 

of California. 

 [*12]  In April 2010 Chet stopped working at the Dukes Aerospace facility.9 On August 23, 2011, Chet, 

Dukes, GST, and Dukes Group filed a complaint against TransDigm and Dukes Aerospace in the Los 

Angeles County Superior Court, asserting claims for contractual fraud relating to the Dukes-TransDigm 

agreement. The parties to that suit eventually settled the matter, agreeing to extend the term of Chet's 

 

9 At a February 3, 2012, meeting of the board of directors of Dukes Aerospace, Chet's employment with Dukes Aerospace was terminated, 

effective immediately. 
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noncompetition agreement to nine years and requiring him to sell his [**18]  interest in PMA Sales, 

among other terms. 

V. Preparation of Tax Returns 

Beginning in the early 1990s, Dukes and the Huffman family engaged A.R. Beckman and his son Ron 

Beckman (Mr. Beckman) to prepare the company's and the family's tax returns. After A.R. Beckman 

passed away, Mr. Beckman took over the practice, employing another certified public accountant (CPA), 

Tammy Ross-Stearn. Chet hired Mr. Beckman as chief financial officer of Dukes in 2004. Ms. Ross-

Stearn took over Mr. Beckman's accounting practice and the responsibility of filing returns on behalf of 

the Huffman family, Dukes, and all Dukes affiliates. 

Ms. Ross-Stearn continued to provide accounting and tax advisory services to the family and Dukes until 

August 28, 2009, when she terminated the relationship by letter. The termination letter indicated that 

Dukes should immediately retain a new accounting firm since the 2007 and 2008 returns were coming 

due. At the same time the IRS was conducting an audit of Dukes's 2006 Form 1120, U.S. Corporation 

Income Tax Return. 

In November 2009 Mr. Beckman contacted a new CPA, Craig Whitfield, about being retained as 

accountant for the Huffman family and Dukes. Mr. Whitfield was formally [**19]  engaged on January 4, 

2010. His first task was obtaining his new clients' books and records for the year under audit, the 

delinquent tax returns, and those coming due. He reached out to Ms. Ross-Stearn for this information; she 

indicated that all the records had been sent to Dukes's Northridge, California, facility after TransDigm's 

acquisition. 

Mr. Whitfield thereafter directed his requests to TransDigm's corporate controller, Sean Maroney. After 

speaking with Mr. Maroney  [*13]  in January 2010, TransDigm compiled the documents and shipped 

some 40 boxes to Mr. Whitfield. The boxes began arriving at the end of March and early April 2010. The 

financial statements were unorganized and incomplete. 

On May 14, 2010, Mr. Whitfield sent Ms. Ross-Stearn a formal Circular 230 demand letter, requesting 

access to Dukes's client records for the fiscal year ending June 30, 2007 (the return for this year was then 

under audit). This led to a meeting with Ms. Ross-Stearn on June 1, 2010, wherein she provided the trial 

balance and general ledger of Dukes for the year ending June 30, 2007. Ms. Ross-Stearn asserted that all 

other documents were in TransDigm's possession. 

After speaking with Ms. Ross-Stearn, Mr. [**20]  Whitfield reached out to BDO Seidman, LLP, and 

obtained the financial statements it had prepared on behalf of Dukes for fiscal years ending 2007-09. Mr. 

Whitfield shared these documents with the IRS revenue agent in charge of the audit investigation. He also 

used the documents to begin filing returns on behalf of Dukes, the Dukes affiliates, and the Huffman 

family. Mr. Whitfield engaged another CPA, Mark Hutchinson (a partner at the accounting firm Rothstein 

Kass), to assist in the filing of the returns. Mr. Hutchinson also tried to reach Ms. Ross-Stearn, but she did 

not return his calls. 

Mr. Hutchinson filed Chet and Cindy's 2008 and 2009 Forms 1040, U.S. Individual Income Tax Return, 

on January 31 and March 8, 2011, respectively. He filed CCC&B's 2009 Form 1065, U.S. Return of 
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Partnership Income, in March 2011; on that return he reported approximately $12.692 million in gain 

from the sale of CCC&B's intellectual property assets. As the members of CCC&B, Chet and Cindy 

reported the intellectual property sale proceeds as section 1231 gain on their 2009 Form 1040. 

Mr. Hutchinson filed Dukes's 2008-10 Forms 1120 on June 22, September 7, and November 22, 2011, 

respectively. Mr. Hutchinson filed separately [**21]  Patricia and Lloyd's gift tax returns for 2007 on 

December 27, 2010. 

On October 31, 2014, the IRS issued Letters 950-Z (30-day letter) to Chet and Cindy, as well as to Dukes. 

The letters stated that they had 30 days to review the proposed adjustments and seek a review from the 

 [*14]  IRS Office of Appeals;10 otherwise a notice of deficiency would be forthcoming. IRS Team 

Manager Bryant Stanik signed each 30-day letter; he was the immediate supervisor of the individual who 

made the initial penalty determinations that were reflected in each letter. Chet and Cindy, as well as 

Dukes, did not reach a resolution of their cases at Appeals. On November 12, 2015, the IRS issued notices 

of deficiency.11 

OPINION 

There are two primary issues in these cases: (1) whether Patricia and the Estate of Lloyd Huffman made a 

taxable gift when Chet exercised his rights in the RTP Agreements in 2007, buying DRM's and the Trust's 

shares in Dukes for $5 million; and (2) whether Cindy and the Estate of Chet Huffman, as well as Dukes, 

properly reported the gain from the sale proceeds of the TransDigm acquisition in 2009 related to Chet's 

personal goodwill and CCC&B's intellectual property assets. The ancillary issue is [**22]  whether 

petitioners are liable for certain accuracy-related penalties and additions to tax. 

I. Burden of Proof Generally 

Generally, the Commissioner's determinations set forth in a notice of deficiency are presumed correct, and 

taxpayers bear the burden of showing the determinations are erroneous. Rule 142(a); Welch v. Helvering, 

290 U.S. 111, 115, 54 S. Ct. 8, 78 L. Ed. 212, 1933-2 C.B. 112 (1933). Section 7491(a) provides an 

exception that shifts the burden of proof to the Commissioner as to any factual issue relevant to the 

taxpayer's tax liability if the taxpayer introduces credible evidence with respect to the issue and meets 

certain other conditions. See § 7491(a)(2). 

Petitioners argue that respondent bears the burden of proof on all issues because respondent asserted 

valuations at trial that differed from those in the notices of deficiency. In the notices of deficiency the IRS 

valued DRM's and the Trust's shares in Dukes as of October 15, 2007,  [*15]  at $23.9 million and $9.3 

million, respectively. The IRS valued Chet's personal goodwill at zero. At trial respondent's expert 

 

10 On July 1, 2019, the IRS Office of Appeals was renamed the IRS Independent Office of Appeals. See Taxpayer First Act, Pub. L. No. 116-

25, § 1001, 133 Stat. 981, 983 (2019). We will use the name in effect at the times relevant to these cases, i.e., the Office of Appeals or 

Appeals. 

11 Patricia was issued two notices of deficiency. One indicated her joint liability—with Lloyd—for the gift tax and additions to tax associated 

with the Trust's shares. Lloyd received an identical deficiency notice for the liability associated with the Trust's shares. The second notice of 

deficiency that Patricia received indicated her sole liability for the gift tax and additions to tax associated with DRM's shares. 

https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H1VK-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYY-HT91-FG36-11RK-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CBY0-003B-71SX-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CBY0-003B-71SX-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CBY0-003B-71SX-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H4C1-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H4C1-00000-00&context=1530671
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testified that DRM's and the Trust's shares were worth $22.5 million and $8.8 million, respectively. 

Respondent's expert testified that Chet's personal goodwill was worth $3.9 million. 

Petitioners argue that Estate of Simplot v. Commissioner, 249 F.3d 1191, 1193 (9th Cir. 2001), rev'g and 

remanding 112 T.C. 130 (1999), and Estate of Mitchell v. Commissioner, 250 F.3d 696, 702 (9th Cir. 

2001) [**23] , aff'g in part, vacating and remanding in part T.C. Memo. 1997-461, prove their point. We 

agree in part. 

In Estate of Simplot v. Commissioner, 249 F.3d at 1193, the Commissioner conceded that the assessed 

deficiency was erroneous, thus forfeiting the presumption of correctness. In Estate of Mitchell v. 

Commissioner, 250 F.3d at 702, the Commissioner concluded in the notice of deficiency that the stock at 

issue was worth $105 million; at trial, the Commissioner's expert valued the stock at $81 million. This 

represented a 19% deviation. The U.S. Court of Appeals for the Ninth Circuit determined that this change 

in value rendered the Commissioner's initial assessment "arbitrary and excessive," and therefore the 

Commissioner had the burden of proving whether a deficiency existed and if so the amount. Id. 

Respondent has not conceded that the deficiency notice determinations were erroneous; therefore, Estate 

of Simplot is inapposite. Respondent did, however, alter his valuations. At trial respondent's expert valued 

DRM's and the Trust's shares at amounts that represent a 6% and a 5% change, respectively. We do not 

think this makes respondent's initial valuation arbitrary and excessive. These figures are still entitled to a 

presumption of correctness. 

The IRS determined in the notices of deficiency that no amount [**24]  should have been attributed to 

Chet's personal goodwill. In pretrial briefing, respondent offered the alternative position that Chet's 

personal goodwill should be valued at $3.9 million. 

On the basis of the Ninth Circuit's analysis in Estate of Mitchell, we agree with petitioners that the IRS's 

initial determination as to the personal goodwill was arbitrary. See id. at 703. Respondent bears the 

burden of proof on the issue of valuing Chet's personal goodwill as it relates to the TransDigm acquisition 

of Dukes in 2009. All other determinations retain the presumption of correctness. 

 

 [*16]  II. Gift Tax Issue 

Respondent asserts that Patricia and the Estate of Lloyd Huffman are liable for gift tax arising from the 

sale of Dukes shares to Chet in 2007 when he exercised the options in the RTP agreements. To that point 

respondent argues that the RTP agreements are not controlling as to the fair market value of the shares, 

i.e., the shares were not in fact worth $5 million in 2007. 

Respondent contends that the shares were worth approximately $31.3 million and so the differential value 

between the purchase price and the true fair market value should be deemed a gift. Petitioners maintain 

that the RTP Agreements were valid business [**25]  arrangements and therefore should be conclusive as 

to the value of the Dukes shares. We agree with respondent that the RTP Agreements should be 

disregarded. We ascertain the proper value below. 

A. Section 2703 

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4326-9HH0-0038-X3BT-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4326-9HH0-0038-X3BT-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3W41-R250-FM7D-700T-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:42YM-RGM0-0038-X1TY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:42YM-RGM0-0038-X1TY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:42YM-RGM0-0038-X1TY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RKP-1GT0-003N-201K-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4326-9HH0-0038-X3BT-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4326-9HH0-0038-X3BT-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:42YM-RGM0-0038-X1TY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:42YM-RGM0-0038-X1TY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:42YM-RGM0-0038-X1TY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4326-9HH0-0038-X3BT-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4326-9HH0-0038-X3BT-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:42YM-RGM0-0038-X1TY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:42YM-RGM0-0038-X1TY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:42YM-RGM0-0038-X1TY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H2C6-00000-00&context=1530671
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Section 2703(a)(1) provides that the value of any property must be determined without regard to "any 

option, agreement, or other right to acquire or use the property at a price less than the fair market value of 

the property (without regard to such option, agreement, or right)." Section 2703(b) provides an exception 

to section 2703(a) for any option, agreement, right, or restriction that meets all of the following 

requirements: (1) it is a bona fide business arrangement; (2) it is not a device to transfer such property to 

members of the decedent's family for less than full and adequate consideration in money or money's 

worth; and (3) its terms are comparable to similar arrangements entered into by persons in an arm's-length 

transaction. 

If section 2703(b) requirements are satisfied, then the agreement may be respected for valuation purposes. 

See Holman v. Comm'r, 130 T.C. 170, 191 (2008), aff'd, 601 F.3d 763 (8th Cir. 2010). To meet the first 

requirement of section 2703(b), an "agreement must further some business purpose." Estate of Amlie v. 

Commissioner, T.C. Memo. 2006-76, slip op. at 33. Maintaining managerial control or family 

ownership [**26]  satisfies section 2703(b)(1). See Holman, 130 T.C. at 194 ("[B]uy-sell agreements 

serve a legitimate purpose in maintaining control of a closely held business."). 

For the second requirement of section 2703(b), we consider the totality of the facts and circumstances. 

Estate of Morrissette v. Commissioner, T.C. Memo. 2021-60, at *100. Whether an agreement  [*17]  

"constitutes a testamentary device depends in part on the fairness of the consideration received by the 

transferor when it executed the transaction." Id. (emphasis added) (citing Estate of True v. Commissioner, 

T.C. Memo. 2001-167, aff'd, 390 F.3d 1210 (10th Cir. 2004)). 

The regulations provide guidance on the final requirement of section 2703(b): 

A right or restriction is treated as comparable to similar arrangements entered into by persons in an 

arm's length transaction if the right or restriction is one that could have been obtained in a fair bargain 

among unrelated parties in the same business dealing with each other at arm's length. 

Treas. Reg. § 25.2703-1(b)(4)(i). "A right or restriction is considered a fair bargain among unrelated 

parties in the same business if it conforms with the general practice of unrelated parties under negotiated 

agreements in the same business." Id. This determination will generally entail consideration of the 

following factors: (1) [**27]  the expected term of the agreement; (2) the current fair market value of the 

property; (3) the anticipated changes in value during the term of the arrangement; and (4) the adequacy of 

any consideration given in exchange for the rights granted. Id. 

This Court has described the final prong of the section 2703(b) exception as "more of a safe harbor than 

an absolute requirement that multiple comparables be shown." Estate of Morrissette, T.C. Memo. 2021-60, 

at *103 (quoting Estate of Amlie, T.C. Memo. 2006-76, slip op. at 41). It is therefore permissible to use an 

isolated comparable to establish that section 2703(b)(3) is satisfied. Estate of Amlie, T.C. Memo. 2006-76, 

slip op. at 41. 

B. Analysis of the RTP Agreements 

On the basis of the interrelatedness of the parties to the RTP agreements, we review them with respect to 

section 2703 with a heightened level of scrutiny. See Estate of True, T.C. Memo. 2001-167, slip op. at 72 

("In evaluating whether buy-sell agreements were substitutes for testamentary dispositions, greater 
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scrutiny was applied to intrafamily agreements restricting stock transfers in closely held businesses than to 

similar agreements between unrelated parties.").  [*18]  The parties agree that the first requirement of 

section 2703(b) is satisfied [**28]  given that the stated purpose of the RTP agreements was to "retain 

ownership of the Dukes Shares within the Huffman Family." See Holman, 130 T.C. at 194. The parties 

disagree as to the other requirements, which we discuss below. 

1. Whether the RTP Agreements Were a Testamentary Device 

Respondent asserts that Chet paid less than adequate consideration when he entered into the RTP 

agreements. According to respondent's expert, Joseph Ruble of Caliber Advisers, Inc., the RTP 

agreements were together worth approximately $79,800 in 1993 when they were executed. Chet paid only 

the stated consideration of $2 for these rights. 

Petitioners put forth two alternative arguments on the basis of their expert's valuation of the agreements. 

They first argue that the RTP agreements were worth only $2 each, and so Chet did in fact pay the full 

consideration. Petitioners' expert, Curtis Kimball of Willamette Management Associates, asserted in his 

report that $2 is the correct value "if Dukes simply continued to be operated by the Owners without any 

change in strategy or inputs from an incentivized Grantee." 

Petitioners alternatively assert that the rights under the RTP agreements were worth $77,850 "if Dukes 

was operated by the [**29]  Owners with changes in strategy and inputs from an incentivized Grantee." 

They argue that notwithstanding this higher valuation, Chet still paid full consideration, not in dollars up 

front but in reduced compensation from the time he became CEO until the time he sold the company. 

From 1993 to 2006, Chet's salary ranged from $65,000 to $85,000. In 2007 it increased to $147,000 but 

was far less than the only other paid officer's salary of $243,300. This, petitioners argue, led to Chet's 

forgoing approximately $3.5 million in compensation over the years. 

Petitioners contend that the RTP agreements contemplated reduced compensation as a form of payment 

because each stated that the agreements were entered into for "Two Dollars ($2.00) and for other good 

and valuable consideration." They argue then that the "other good and valuable consideration" was the 

reduced compensation. 

Respondent disagrees with petitioners that reduced compensation could have formed part of the 

consideration that Chet paid for the rights under the RTP agreements. Respondent points to the  [*19]  text 

of the agreements, which each state that "this Agreement is not compensatory in nature, rather the purpose 

is to retain the [**30]  ownership of" Dukes within the family. Respondent also notes that a tax opinion 

letter Chet obtained from Proskauer came to the same conclusion, noting that the purpose behind the RTP 

agreements "was not compensatory. It was not in connection with the performance of services." 

We agree with respondent that the rights associated with the RTP agreements were worth substantially 

more than $2. This finding is supported by both parties' experts' valuations of the agreements. Still, we do 

not think that the RTP agreements were a testamentary device by which Lloyd and Patricia attempted to 

pass assets on to their son Chet. We make this determination on the basis of all of the facts and 

circumstances involved. See Estate of Morrissette, T.C. Memo. 2021-60, at *100. 

https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H2C6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4SMF-0CF0-TX4N-G075-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4SMF-0CF0-TX4N-G075-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:62NH-TY01-JBDT-B05K-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:62NH-TY01-JBDT-B05K-00000-00&context=1530671
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If we viewed the exchange of $2 for the rights under the RTP agreements without considering the 

circumstances, we would agree that this was an inequitable exchange. While we take note that the 

agreements themselves purported not to be compensatory, Chet did accept a reduced salary during his 

years as Dukes's CEO. Given his significant contributions to the company, we think that his reduced 

salary should be deemed consideration for [**31]  the RTP agreements. 

We note the significant amount of earnings growth that would have had to occur for the options to become 

"in the money." According to respondent's expert, the Dukes shares were worth approximately $0.51 per 

share in 1993; petitioners' expert says they were worth approximately $0.47 per share. In 2007 Chet was 

able to purchase the shares for $11.83 per share. If we average the parties' per-share 1993 values ($0.49 

per share), the Dukes shares that Chet purchased in 2007 had increased in value by 2,414%. 

We view this level of growth as unusual and unexpected. It is supported by the 1993 transaction by which 

Chet purchased Mr. Barneson's shares for $150,000. Chet and Mr. Barneson—unrelated parties—reached 

this figure by estimating annual revenue growth for Dukes at 4% per year. Using a 4% growth rate, the 

shares that Chet was able to purchase via the RTP agreements would have taken between 50 and 70 years 

to reach an "in the money" value. 

 [*20]  We also note that the RTP agreements—though negotiated among family members—did have the 

characteristics of an arm's-length transaction. Both parties were motivated to reach a fair price. Lloyd and 

Patricia were willing to part with [**32]  their shares only for $5 million—an amount which they 

considered sufficient for their retirement. Chet on the other hand was incentivized to drive this number 

down so that he could reach the "in the money" value we mentioned above sooner. This incentivized Chet 

both to stay with the company and to increase its per-share value. 

Taking these facts together, we do not think that the RTP agreements were a testamentary device by 

which Lloyd and Patricia transferred Dukes shares to Chet for less than full consideration. Section 

2703(b)(2) is satisfied. 

2. Comparability of the RTP Agreements to Similar Arrangements 

Petitioners argue that the final section 2703(b) requirement is satisfied by the Lloyd-Barneson agreement, 

which they claim is comparable to the RTP agreements and was entered into in an arm's-length 

transaction. Petitioners note that the Lloyd-Barneson agreement contained the following provisions, which 

are also included in the RTP agreements: (1) a right to purchase on the death of the grantor and by a right 

of first refusal; (2) a maximum purchase price; and (3) no specific termination or exercise date. Petitioners 

also point out that the Lloyd-Barneson agreement was entered into by unrelated parties—Lloyd 

and [**33]  Mr. Barneson—and executed at arm's length. 

Respondent counters that the Lloyd-Barneson agreement cannot serve as a good comparable because it 

was not submitted into evidence. Respondent notes that there are only two pieces of evidence which 

describe the Lloyd-Barneson agreement: a one-paragraph reference in the Assignment agreement and 

another in the Chet-Barneson agreement. Otherwise, the only information provided about the Lloyd-

Barneson agreement comes from witnesses' testimony, which made vague references to the agreement. 

https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H2C6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H2C6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H2C6-00000-00&context=1530671
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Respondent contends that even if we are to find that the testimony regarding the Lloyd-Barneson 

agreement is credible, there are differences among it and the RTP agreements which render the Lloyd-

Barneson agreement not a good comparable. The noted differences are that (1) Lloyd Huffman was 

allowed to freely transfer his  [*21]  rights whereas Chet had to obtain consent from the owners; (2) the 

right of first refusal in the RTP agreements exempted offers from Chet's brothers; (3) the RTP agreements 

had an addendum that granted Chet the right to purchase the shares at any time at his discretion; and (4) 

the stated purpose of the RTP agreements was to retain ownership of [**34]  Dukes within the Huffman 

family. 

We agree with respondent. As we noted in Estate of Amlie, T.C. Memo. 2006-76, slip op. at 41, reliance 

on an isolated comparable is adequate given that the regulations "delineate more of a safe harbor than an 

absolute requirement that multiple comparables be shown." Use of the Lloyd-Barneson agreement then 

would be acceptable to show that the RTP agreements had terms similar to an agreement entered into at 

arm's-length. But as respondent notes, we do not have the Lloyd-Barneson agreement in evidence. We 

have only vague and incomplete references to it and testimony based on those references. We do not have 

an isolated comparable to undergo the section 2703(b)(3) analysis. 

Even if we were to accept witnesses' testimony as sufficient evidence, we do not think that the Lloyd-

Barneson agreement is sufficiently similar. Even though the three agreements purport to create rights to 

purchase Dukes shares for a maximum price, the differences among them are significant. For example, 

Chet had the unfettered right to purchase the Dukes shares at any time and at his sole discretion; Lloyd did 

not have this same right. Further, Lloyd was permitted to assign or otherwise transfer his [**35]  purchase 

rights whereas Chet had to obtain consent to do the same. Chet then had rights superior to Lloyd's in 

purchasing the shares but inferior in transferring those rights. The terms of the agreements are therefore 

not comparable within the meaning of section 2703(b)(3). 

On the basis of the foregoing, we do not think that petitioners have satisfied the final requirement of 

section 2703(b). See Estate of Blount v. Commissioner, T.C. Memo. 2004-116, slip op. at 48 (finding that 

solely testimony without production of comparable agreements was insufficient to satisfy section 

2703(b)(3)), aff'd in part, rev'd in part and remanded, 428 F.3d 1338 (11th Cir. 2005). Section 2703(b) is 

therefore not satisfied, and so the RTP agreements must be disregarded for purposes of valuing the Dukes 

shares that Chet purchased in 2007. See § 2703(a). 

 

 [*22]  C. Value of Dukes Shares in 2007 

Lloyd and Patricia indirectly owned shares in Dukes by virtue of their interests in the Trust and DRM. 

While they had equal interests in the Trust's shares, only Patricia had an interest in DRM's shares. On 

October 15, 2007, Chet exercised his rights under the RTP agreements, purchasing the Trust's and DRM's 

shares for $1.4 million and $3.6 million, respectively. Respondent argues that the shares were worth more 

than the amount [**36]  Chet paid, and therefore Lloyd and Patricia made taxable gifts when they caused 

the Trust and DRM to transfer their shares. 

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4JRM-RPK0-003N-20SV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4JRM-RPK0-003N-20SV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H2C6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H2C6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H2C6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4CC9-5H40-003N-2025-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4CC9-5H40-003N-2025-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H2C6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H2C6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4HFT-PRN0-0038-X1VW-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H2C6-00000-00&context=1530671
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In the notice of deficiency issued to Lloyd (for his interest in the Trust), the IRS valued the Trust's 

118,635 shares at $10.7 million. Since Chet paid $1.4 million for the Trust's shares, the IRS determined 

that Lloyd made a $9.3 million gift to Chet. 

In the first notice of deficiency issued to Patricia (for her interest in the Trust), the IRS similarly valued 

the Trust's 118,635 shares at $10.7 million.12 Since Chet paid $1.4 million for the Trust's shares, the IRS 

determined that Patricia made a $9.3 million gift to Chet. In the second notice of deficiency issued to 

Patricia (for her interest in DRM), the IRS valued DRM's 304,124 shares at $27.5 million. Since Chet paid 

$3.6 million for the shares, the IRS determined that Patricia made a $23.9 million gift to Chet. 

At trial respondent's expert concluded that the aggregate fair market value of Dukes shares as of October 

15, 2007, should be $31.3 million: $22.5 million attributable to DRM's shares and $8.8 million 

attributable to the Trust's shares.13 Under this valuation, Patricia made a taxable gift of $18.9 

million [**37]  attributable to DRM's shares and together  [*23]  Patricia and Lloyd made a taxable gift of 

$7.4 million attributable to the Trust's shares. 

Petitioners argue that the shares were worth in total $5 million—as provided in the RTP agreements—and 

therefore Patricia and Lloyd did not make a taxable gift on October 15, 2007. Alternatively, petitioners' 

expert submitted that the fair market value of the Trust's 118,645 shares was approximately $4.5 million 

while that of DRM's shares was approximately $11.6 million. Under that valuation, Patricia made a 

taxable gift of approximately $8 million attributable to DRM's shares and together Patricia and Lloyd 

made a taxable gift of approximately $3.1 million attributable to the Trust's shares. We consider the 

parties' expert reports and arguments below. 

1. Parties' Experts' Reports 

a. Respondent's Valuation 

Mr. Ruble testified on behalf of respondent as an expert for the purpose of valuing the Dukes shares. Mr. 

Ruble used three valuation approaches to ascertain the fair market value of Dukes Group on a marketable, 

controlling interest basis: (1) income approach using a discounted cashflow (DCF) analysis; (2) market 

approach using a guideline company analysis; [**38]  and (3) market approach using a business 

transaction analysis. Mr. Ruble determined the value of Dukes Group under each method, then took the 

weighted average of the three values to reach an enterprise value of $74.8 million. 

To determine the fair market value of invested capital in Dukes Group, Mr. Ruble added to the enterprise 

value $5.3 million in noncore net assets and $1.8 million in net working capital. Taking these adjustments 

 

12 Patricia and Lloyd received identical notices of deficiency for their role as donors of the Trust's shares in Dukes. 

13 When Chet exercised his rights under the RTP agreement with the Trust, he purchased its shares for $1.4 million. In the notices of 

deficiency issued to Patricia and Lloyd, the IRS determined that they were each liable for gift tax for that transaction because they had caused 

the Trust to transfer its shares to Chet for less than their fair market value. 

When Chet exercised his rights under the RTP agreement with DRM, he purchased its shares for $3.6 million. In the notice of deficiency 

issued to Patricia, the IRS determined that Patricia was liable for gift tax for that transaction because she had caused DRM to transfer its 

shares to Chet for less than their fair market value. 
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into account, Mr. Ruble reached a fair market value of invested capital for Dukes Group at $81.9 million 

as of the valuation date. 

To determine the fair market value of the invested capital in Dukes, Mr. Ruble subtracted the fair market 

value of the Dukes-related affiliates' (DRM, AMDC, TRD, and CCC&B) assets from the Dukes Group 

invested capital value. He determined that the fair market value of the Dukes-related affiliates' assets 

(DRA) was $1.8 million. After subtracting the $1.8 million in DRA assets and $3 million in debt owed by 

Dukes, Mr. Ruble found that the fair market value of the invested capital in Dukes was $77 million as of 

the valuation date.  [*24]  Lastly, Mr. Ruble took into account discounts for lack of control and lack of 

marketability. He determined [**39]  that the appropriate minority interest discount was 10%. He 

determined that the appropriate marketability discount was 20%. After considering the discounts, Mr. 

Ruble determined that the fair market value of Dukes shares on a privately held, minority-interest basis 

was $55.3 million, or $74 per share. He found that the value of the Dukes stock transferred from Lloyd 

and Patricia to Chet in 2007 was $31.3 million: $22.5 million attributable to DRM's shares and $8.8 

million attributable to the Trust's shares. 

b. Petitioners' Valuation 

Petitioners' expert, Duff & Phelps, used the same three valuation methods as Mr. Ruble. Duff & Phelps's 

report similarly weighted each of the three valuation approaches equally to reach an enterprise value of 

$25.9 million. It then added various adjustments: (1) $2.6 million as the present value of the operating 

cashflows from CCC&B; (2) $4.4 million and $160,100 as the loan receivable from Chet and the amount 

due from PMA Sales, respectively; and (3) $2.5 million as the excess of working capital. After these 

adjustments, Duff & Phelps determined that the enterprise value of Dukes was $35.6 million. 

Duff & Phelps next determined a key person discount by valuing [**40]  Chet's personal relationships 

with key clients and key employees. It determined the value of Dukes attributable to Chet's personal 

relationships with key clients to be $3 million. It determined the value of Dukes attributable to Chet's 

relationships with key employees to be $2.6 million. Duff & Phelps then discounted the $2.6 million to 

$1.3 million to account for a 50% probability that the key employees would leave if Chet left. Taking that 

together, Duff & Phelps reached a key person discount of $4.3 million or 16.7%. 

After deducting the key person discount, Duff & Phelps reached a $31.3 million value for Dukes. It then 

deducted the interest-bearing debt obligations of Dukes to reach a total fair market value of all equity in 

Dukes at $28.7 million. It found this equated to $38.20 per share. Duff & Phelps then valued the shares 

held by DRM and the Trust as of 2007 using this per-share value, reaching the final figure of $16.3 

million as the aggregate value. 

 

 [*25]  2. Parties' Arguments as to Value 

a. Respondent's Arguments 

Respondent first notes that Duff & Phelps did not use any information from the Hanwha MOU or the 

Deloitte CIM in its analysis. Respondent asserts that these should have [**41]  been considered in the 

valuation determination because they represented actual market transactions, albeit proposed ones. 



 

Huffman v. Comm'r 

 Page 18 of 32 
27540647.v1 

 

 Page 18 of 32 

Respondent also notes that Duff & Phelps removed certain revenues from Dukes relating to the CCC&B 

licenses after three years. Duff & Phelps assumed that the sublicense agreement would not be renewed 

because the royalty paid was not market rate. Respondent contends that the royalty was within the market 

rate range in 2007 and therefore should not have been phased out in 2010. Mr. Ruble testified that there 

would have been an additional $10 million of value if Dukes had been able to continue using the licenses 

to sell Honeywell products. 

Respondent asserts that Duff & Phelps calculated the key person discount improperly. Respondent 

contends that—instead of subtracting from the weighted average enterprise value—Duff & Phelps should 

have used only the income approach valuation figure as a starting point. Respondent further contends that 

Duff & Phelps should have compared the value of the business assuming that Chet left Dukes to the value 

of the business assuming that Chet stayed with Dukes pursuant to the income approach. According to 

respondent, Duff & Phelps attributes [**42]  too high a value to other key employees. For these reasons, 

respondent argues that the total value of the key person discount should be reduced from $4.3 million to 

$1.75 million. 

Additionally, respondent argues that Duff & Phelps used improper pricing multiples for the market 

approaches. Respondent asserts that Duff & Phelps selected companies that fell at or below the lowest 

quartile of industry performance. For the market transaction method, Duff & Phelps used multiples of 

0.8×, 0.8×, 7.0×, and 7.0×, while the industry medians were 1.7×, 2.4×, 10.0×, and 8.2×, respectively. For 

the market comparable method, Duff & Phelps used multiples of 1.11×, 1.19×, 6.5×, and 8×, while the 

industry medians were 1.27×, 1.26×, 11.26×, and 9.87×. Myron Marcinkowski of Duff & Phelps testified 

that had he used pricing multiples closer to the median, the concluded value would have increased. 

 [*26]  Respondent lastly notes that Mr. Ruble's valuation of Dukes ($81 million) was comparable to the 

offer made in the Hanwha MOU (between $85 and $105 million) and the TransDigm purchase price ($95 

million). Since petitioners estimated the enterprise value of Dukes at $35.6 million, it is not close to the 

actual transactions [**43]  that took place and therefore is unreliable. 

b. Petitioners' Arguments 

Petitioners contend that the difference in enterprise values reached by the parties' experts is largely 

attributable to their EBITDA figures.14 Petitioners assert that Mr. Ruble's inflated EBITDA calculation 

resulted from his reduction of the cost of goods sold and operating expense figures for fiscal year 2007. 

Petitioners argue that Mr. Ruble's adjustments were based on the CIM, which they believe is unreliable 

since Deloitte did not independently verify the accuracy of the information forming the adjustments. 

Petitioners similarly criticize Mr. Ruble's use of the Hanwha MOU, asserting that it was nonbinding and 

contingent and therefore cannot serve as the basis for a proper valuation. Petitioners also note that the 

MOU and Dukes-TransDigm agreement were completely different transactions. The former contemplated 

acquiring all Dukes and GST stock, CCC&B's intellectual property, and the workforce and assets of the 

affiliate companies. In contrast, the Dukes-TransDigm agreement was structured as an asset purchase. 

 

14 EBITDA is an abbreviation for earnings before interest, taxes, depreciation, and amortization. 
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Petitioners assert that Mr. Ruble erroneously included the revenues of GST. They contend this inflated 

the [**44]  Dukes valuation by at least $2 million despite GST's having gross profit of less than $900,000 

in 2007. 

Additionally, petitioners argue that CCC&B would not have renewed its license with Dukes after 2010. 

They note that despite there being market-level royalties for 2007, Chet had control over the licenses. And 

if he left Dukes, he would have caused CCC&B to enter into sublicensing agreements with GST and PMA 

Sales instead of Dukes. Petitioners further stress that CCC&B would not have renewed the licenses 

because the royalties were projected to be below market for 2008, 2009, and 2010. 

 [*27]  Petitioners lastly voiced concerns about Mr. Ruble's minority interest discount and marketability 

discount. They noted that once Dukes's EBITDA is adjusted to account for advertising expenses and the 

affiliate companies' shares of earnings, the discounts would bring Mr. Ruble's enterprise value below 

petitioners' value. 

3. Conclusions as to Value of Dukes Shares in 2007 

We find that petitioners failed to meet the burden of proof regarding why their expert's valuation is 

correct. We agree with respondent that Duff & Phelps miscalculated the key person discount. In its report 

Duff & Phelps calculated the [**45]  operating value attributable to Chet by first calculating the enterprise 

value without Chet using a DCF method. Duff & Phelps then subtracted that figure from the enterprise 

value calculated using the weighted average of the three methods. As respondent notes, this creates an 

apples-to-oranges comparison whereby the formula will always yield at least $2.5 million of value 

attributable to Chet regardless of whether he competes with Dukes. We think the better approach, as 

respondent notes, would have been to use the DCF enterprise value as the starting point. 

We also agree with respondent that Duff & Phelps undervalued the Dukes shares when using the market 

approaches. In conducting this analysis, it selected 19 comparable companies for which to compare 

multiples. For both the market transaction and the market comparable methods, Duff & Phelps selected 

multiples that were at or below the lowest quartile of guideline companies. Mr. Ruble selected median 

quartile gross profit and EBITDA multiples. 

Mr. Ruble's valuation is proper except for one adjustment: We direct the parties to adjust the valuation by 

removing the revenues associated with the CCC&B licenses as done by Duff & Phelps. 

We [**46]  agree with petitioners that the licensing agreement between Dukes and CCC&B would not 

likely have been renewed after its expiration on July 30, 2010, because the licensing fees that Dukes paid 

to CCC&B were too low. Although they were consistent with the market rate in 2007, Duff & Phelps 

projected that they would be below market for 2008-10. We do not think that Chet would have allowed 

CCC&B to renew the licensing agreement if he could generate higher fees from a different licensee. 

Even if the fees were projected to be at or above market rate beyond the expiration date, we do not think 

Chet would have allowed  [*28]  CCC&B to renew the licensing agreement because he would no longer 

have an interest in the licensee after leaving Dukes. Since he controlled CCC&B, it is far more likely that 

he would have caused it to enter into a new licensing agreement with GST, another manufacturing 
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company capable of using the licenses, which he owned entirely. We conclude petitioners properly 

reduced Dukes's revenue associated with the Honeywell licenses owned by CCC&B. 

Where property is transferred for less than adequate and full consideration in money or money's worth, the 

amount by which the value of [**47]  the property exceeds the value of the consideration is deemed a gift. 

§ 2512(b). We direct the parties to make the above change to Mr. Ruble's valuation. Chet paid $5 million 

($3.6 million for shares from DRM and $1.4 million for shares from the Trust); this amount should be 

deducted from the value and the remaining amount is subject to gift tax. 

III. Income Tax Issues 

The next issue concerns the treatment of sale proceeds from the Dukes-TransDigm agreement. First, we 

consider whether Chet and Cindy, as well as Dukes, properly reported the portion of the sale proceeds 

attributable to the CCC&B intellectual property assets. Second, we consider whether they properly valued 

and reported the sale proceeds associated with Chet's personal goodwill. In each case Chet and Cindy 

reported the sale proceeds and income. Respondent contends that all of the income should have been 

reported by Dukes as capital gain net income and then by Chet and Cindy as ordinary dividend income. 

A. Sale of CCC&B's Intellectual Property Assets 

1. Parties' Arguments 

Respondent argues that the gain from the sale of the CCC&B intellectual property assets (i.e., the 

Honeywell licenses) should have accrued to Dukes and thereafter [**48]  as a constructive dividend to 

Chet and Cindy. Respondent asserts that petitioners misreported the gains on CCC&B's Form 1065 and on 

Chet and Cindy's Form 1040 for 2009. 

Respondent asserts that Dukes Group was the proper party to report the gain because CCC&B sold the 

assets before the Dukes-TransDigm agreement was executed. Respondent contends that the CCC&B-

Dukes agreement controlled the methodology of the asset transfer and that by the terms of that agreement, 

the only consideration  [*29]  was Dukes's forgiveness of a $904,221 debt in addition to other 

nonmonetary considerations. Therefore, respondent argues, no portion of the approximately $12 million in 

gain should have been reported by CCC&B. 

Petitioners disagree. Although they recognize the CCC&B-Dukes agreement, they assert that it was never 

fulfilled because the Hanwha deal fell through. On that point petitioners assert that the loan was never 

forgiven and CCC&B continued to own the Honeywell licenses until the TransDigm acquisition in 

December of 2009. 

Petitioners argue that CCC&B properly reported the gain from the TransDigm acquisition because they 

modified the terms of the CCC&B-Dukes agreement. They allege that they did so twice. [**49]  Chet 

testified that shortly after the Hanwha deal fell through, he executed the first amendment, the ALM. 

Petitioners argue that the ALM extended the effectiveness of the CCC&B-Dukes agreement to the date of 

an eventual sale to a third party (which turned out to be TransDigm) and increased the consideration to the 

fair market value of the Honeywell licenses then owned by CCC&B. 

https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SN7-CJF2-D6RV-H294-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T2X2-D6RV-H374-00000-00&context=1530671
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Petitioners additionally argue that the second amendment to the CCC&B-Dukes agreement, the 

Correcting Amendment, also increased the consideration to the fair market value of the licenses. Chet 

testified that he executed this second amendment having forgotten about executing the ALM. 

Respondent argues that neither of the amendments should be treated as effective. As to the ALM, 

respondent notes that it is not dated and therefore cannot be relied upon as having been executed before 

the TransDigm acquisition. Since it was not executed before the TransDigm acquisition, respondent 

argues, the CCC&B-Dukes agreement controlled. This would mean that only debt forgiveness was the 

consideration for the Honeywell licenses and therefore nothing further should have been reported by 

CCC&B or Chet and Cindy. 

As for the Correcting Amendment, [**50]  respondent argues that—in contrast to the ALM—it did not (1) 

extend the effectiveness of the CCC&B-Dukes agreement, (2) include additional Honeywell licenses 

acquired in 2009, or (3) require that CCC&B be the direct payee of the sales portions attributable to the 

Honeywell licenses. 

 

 [*30]  2. Discussion 

The first principle of income taxation is that tax must be imposed on income to the party that earned it. 

Commissioner v. Culbertson, 337 U.S. 733, 739-40, 69 S. Ct. 1210, 93 L. Ed. 1659, 1949-2 C.B. 5 (1949). 

As we have further concluded, "[t]he choice of the proper taxpayer revolves around the question of which 

person or entity in fact controls the earning of the income rather than the question of who ultimately 

receives the income." Vercio v. Commissioner, 73 T.C. 1246, 1253 (1980) (first citing Am. Sav. Bank v. 

Commissioner, 56 T.C. 828 (1971); and then citing Wesenberg v. Commissioner, 69 T.C. 1005 (1978)). 

We agree with respondent that CCC&B did not directly sell the intellectual property assets to TransDigm 

in the 2009 acquisition. CCC&B was not a named party to the Dukes-TransDigm agreement, nor was it to 

be specifically allocated any of the purchase price. We, however, conclude petitioners properly reported 

the gain. 

The facts indicate that the parties did not follow through with the CCC&B-Dukes agreement in 2008 as 

contemplated. The Honeywell licenses were still listed on CCC&B's 2008 Form 1065 at yearend and so 

too was the [**51]  loan payable owing to Dukes. The terms of the CCC&BDukes agreement then were 

not carried out as anticipated, and CCC&B still owned the intellectual property assets going into 2009. 

We believe that the ALM was duly executed in February or March of 2009 as Chet testified. Although the 

document is not dated, we acknowledge Chet's strategy in keeping the CCC&B intellectual property held 

separately. Chet testified that he had modeled this strategy after Honeywell, which kept its intellectual 

property assets in an entity separate from the operating business entity. 

We agree that the timing of the ALM gives its alleged execution date credibility. Once the Hanwha deal 

fell through, Chet testified that he began more aggressively marketing Dukes for sale, hence the CIM sales 

brochure generated by Deloitte. This makes it more plausible that Chet would have sought to extend the 

effectiveness of the CCC&BDukes agreement until the date of an eventual sale. 
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Finally, we think that extending the effectiveness of the CCC&BDukes agreement—especially in early 

2009—would have been advantageous to any eventual purchaser given that Hanwha had wanted to buy 

the Dukes organization (and its affiliates) as a whole. [**52]   [*31]  Creating a mechanism then by which 

all assets would eventually come under the same corporate umbrella is plausible. 

All of these facts lead us to the conclusion that petitioners have satisfied their burden of proof as to the 

CCC&B asset sale. We agree that the ALM amended the CCC&B-Dukes agreement, increasing the stated 

consideration to the fair market value of the then-owned Honeywell licenses and any other intellectual 

property held by CCC&B. On that basis, we agree with petitioners that CCC&B—and not Dukes—was 

the proper party to report the gain from the sale. Cindy and the Estate of Chet Huffman are not liable for 

dividend income related to the CCC&B intellectual property assets. 

B. Sale of Chet's Personal Goodwill 

1. Parties' Arguments 

The next issue is the treatment of the TransDigm acquisition sale proceeds that petitioners allocated to 

Chet's personal goodwill. On their 2009 Form 6252, Installment Sale Income, Chet and Cindy reported 

approximately $21.8 million as the sale price attributable to Chet's personal goodwill. Of that amount, 

they reported $19.4 million as installment sale income. 

Respondent argues that no amount of the sale proceeds can be attributed to Chet's personal [**53]  

goodwill, so it was improper for Chet and Cindy to report the income. Respondent argues that Nevada law 

applies because Dukes Group was a Nevada limited liability company. Respondent notes that under 

Nevada law, any property owned by a limited liability company must be held and owned in the name of 

the company. See Nev. Rev. Stat. § 86.281 (2010). 

Respondent asserts that Chet was not a party to the Dukes-TransDigm agreement. Since he was not listed 

in the agreement, respondent asserts that the personal goodwill either was not properly transferred to 

TransDigm via the Dukes-TransDigm agreement or was already owned by Dukes Group before the sale. 

In either case, respondent argues that the income should have been reported instead by Dukes. 

Petitioners argue that they properly reported the income according to the terms of the Dukes-TransDigm 

agreement. Section 2.01 of the agreement describes the purchased assets, which include goodwill. 

Goodwill is defined to include "[a]ll goodwill associated with  [*32]  the Business, including any personal 

goodwill of Chet, the sole member of Dukes Group, as it relates to the Purchased Assets and the 

Business." Section 2.07 requires that the parties engage SRR to allocate the purchase [**54]  price among 

the purchased assets. 

Section 2.07 further provides that the sellers (i.e., Dukes) would hire an independent valuation expert, 

other than Deloitte, to prepare an allocation of the goodwill between enterprise goodwill and the personal 

goodwill of Chet. If TransDigm disagreed with the suballocation, then it could hire a different valuation 

firm to provide the analysis. Otherwise, the decision reached by the appraiser was to be binding on the 

parties. Section 2.07 finally provides that "[t]he Sellers will allocate the Adjusted Purchase Price between 

them and Chet Huffman with respect to the personal goodwill, if any, as they agree and in a manner 

consistent with this Section." 
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Petitioners assert that the parties followed these provisions to the letter. SRR valued the purchased assets 

including the goodwill, to which it ascribed a value of approximately $50 million. Dukes then hired Duff 

& Phelps to perform the suballocation among the personal and enterprise goodwill components. At trial 

Chet testified that TransDigm agreed to the engagement of Duff & Phelps. Duff & Phelps valued Chet's 

personal goodwill at $21.8 million. Petitioners argue that because the Dukes-TransDigm agreement 

specifically [**55]  allocated this amount to Chet, it was his responsibility to report it. 

Despite the valuation from Duff & Phelps, the IRS determined in the notice of deficiency that Chet's 

personal goodwill had no value. Respondent contends that the expert report from Duff & Phelps cannot be 

relied upon because Mr. Marcinkowski made errors. First, respondent notes that Mr. Marcinkowski 

changed his personal goodwill valuation before trial. He lowered the personal goodwill amount from 

$21.8 million to $19.2 million after changing his assumption regarding when Chet would be effective in 

competing against Dukes. He decided that it would instead take Chet 18 months to become competitive. 

Respondent argues that this deviation weighs against Mr. Marcinkowski's credibility as an expert. 

Respondent also notes that Mr. Marcinkowski used a perpetuity model to determine the residual value of 

Chet's personal goodwill. Respondent contends that this was improper because Chet was 48 years old at 

the time of the TransDigm acquisition in 2009. If Chet retired within the next 20 years, the value of his 

personal goodwill would be  [*33]  reduced to $15.5 million. Finally, respondent argues that there should 

have been no portion [**56]  of Chet's personal goodwill which was attributable to other employees at 

Dukes. Respondent contends that this is problematic because these employees, like Chet, did not have an 

employment agreement in place. 

As an alternative argument, respondent's expert, Mr. Ruble, asserted that Chet's personal goodwill did 

have some value, approximately $3.9 million worth. Mr. Ruble confined his report to the areas in which 

he assumed that Chet offered the most value to Dukes: generating new business, either to existing 

customers or to new customers. Mr. Ruble asserted that the existing customers were mostly focused on 

pricing, quality, and the ability to deliver products timely. Respondent relies upon Chet's testimony that 

the driving factors of growth for Dukes were a combination of acquisitions and winning new programs as 

well as choosing good products with high profit margins. 

In his report, Mr. Ruble concluded that it was unlikely Dukes would have had fewer opportunities if Chet 

were no longer with the company. Mr. Ruble contended that Dukes would likely have hired a qualified 

replacement to mitigate the damages created by Chet's lack of engagement with the company. Dukes 

could have hired a replacement [**57]  from either an industry competitor, TransDigm, existing Dukes 

management, or one of Dukes's customers. 

2. Discussion 

As discussed below, we find that Chet had personal goodwill and that he and Cindy properly reported the 

sale proceeds attributable to the goodwill to the extent of its fair market value. 

Petitioners assert that Nevada law is irrelevant despite Dukes Group's being formed there. We agree. The 

Dukes-TransDigm agreement specifically provides that the transaction and the legal relations between the 

parties will be governed by the laws of the State of California. We apply California law then in 

determining whether goodwill can be separated from a business and attributed to an individual. 
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Goodwill has been defined as the expectation of continued patronage. Newark Morning Ledger Co. v. 

United States, 507 U.S. 546, 555, 113 S. Ct. 1670, 123 L. Ed. 2d 288 (1993). It has also been defined as 

"the sum total of those imponderable qualities which attract the custom of a business—what brings 

patronage to the business." Philip Morris Inc. & Consol. Subs.  [*34]  v. Commissioner, 96 T.C. 606, 634 

(1991) (quoting Boe v. Commissioner, 307 F.2d 339, 343 (9th Cir. 1962), aff'g 35 T.C. 720 (1961)), aff'd, 

970 F.2d 897 (2d Cir. 1992). Goodwill can generally take two forms: (1) personal goodwill owned by key 

employees or shareholders and (2) corporate or enterprise goodwill developed and owned by the company 

or employer. Bross Trucking, Inc. v. Commissioner, T.C. Memo. 2014-107, at *21. [**58]  A business can 

only distribute corporate assets and cannot distribute assets personally owned by shareholders. See Martin 

Ice Cream Co. v. Commissioner, 110 T.C. 189, 209 (1998). Key employees may transfer their personal 

goodwill via employment contracts or noncompete agreements. Bross Trucking, Inc., T.C. Memo. 2014-

107, at *27 (citing Martin Ice Cream Co., 110 T.C. at 207). 

We agree with petitioners that Chet created personal goodwill through his relationships with key 

employees and customers during his time as Dukes's CEO. We also agree on the basis of the Dukes-

TransDigm agreement that the parties to that transaction allocated a portion of the sale proceeds to Chet as 

his personal goodwill. Under California law, personal goodwill is an intangible asset capable of being 

owned by an individual. See, e.g., In re Marriage of Nichols, 27 Cal. App. 4th 661, 33 Cal. Rptr. 2d 13, 20 

n.4 (Ct. App. 1994). 

While working for Dukes Chet did not have an employment contract, nor was he subject to a noncompete 

agreement. For that reason we disagree with respondent that he somehow transferred his goodwill to 

Dukes before the acquisition. See Bross Trucking, Inc., T.C. Memo. 2014-107, at *27. He continued to 

own his personal goodwill up until the TransDigm acquisition in December 2009; to that end, as part of 

the Dukes-TransDigm agreement, Chet entered into a noncompete agreement. [**59]  Thus, any gain on 

the sale of that personal goodwill would have had to be reported by its owner, Chet. See Commissioner v. 

Bollinger, 485 U.S. 340, 344, 108 S. Ct. 1173, 99 L. Ed. 2d 357 ("For federal income tax purposes, gain or 

loss from the sale or use of property is attributable to the owner of the property."). On the basis of these 

findings, we conclude that respondent has failed to meet his burden of proof regarding Chet's personal 

goodwill. 

Mr. Marcinkowski derived the personal goodwill value by performing a scenario analysis using the DCF 

method. He performed this same analysis for each component of the personal goodwill value: that 

attributable to Chet's personal relationships with key clients and that attributable to Chet's personal 

relationships with key employees.  [*35]  The first step he took for the key clients analysis was assessing 

the operating value of Dukes if TransDigm received full cooperation and assistance from Chet in 

perpetuity (Scenario 1). He discounted future cashflows from years 2010-14 to derive the Scenario 1 

operating value of $87.084 million. 

He then calculated the operating value of Dukes if TransDigm received no cooperation or assistance from 

Chet in perpetuity (Scenario 2). He similarly discounted future cashflows from years 2010 to [**60]  2014 

to derive a range of potential values for Scenario 2: between $63.859 million and $75.471 million. The 

Scenario 2 range of values was calculated by estimating the percentage of revenue that would be lost if 

Chet did not cooperate with TransDigm after the acquisition. 
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His report indicated which clients would be vulnerable to Chet's influence. Revenue from most clients 

was expected to remain the same. Only revenue related to specific aircraft from Bombardier, Cessna, 

Cirrus Design, Hawker Beechcraft, and Lockheed Martin was expected to decline as a result of Chet's 

leaving. All other aircraft and clients were expected to generate the same level of revenue despite Chet's 

absence. Mr. Marcinkowski determined the percentage of revenue lost as follows for these clients: 
Percentage Revenue Retained After Chet's Leaving 

Client Aircraft Low-End High-End 
Bombardier Challenger 75% 50% 

 604/605   

Bombardier Challenger 50% 0% 

 850/850CD   

Cessna Citation 50% 0% 

 Sovereign   

Cessna Citation X 50% 0% 
Cirrus Design SR22-G3 50% 0% 

Hawker Beechcraft 450 55% 10% 
Hawker Beechcraft Premier II 70% 40% 
Lockheed Martin F-16 50% 0% 

 [*36]  These percentages were then multiplied by the unadjusted, projected revenues for each client to 

reach the adjusted revenues. [**61]  The adjusted revenues formed the basis for calculating the future 

cashflows that would be discounted back to the present to reach an operating value. Once Mr. 

Marcinkowski had derived low- and high-end operating values for Scenario 2, he averaged the two figures 

and subtracted the averages from the Scenario 1 values to reach the values attributable to Chet's 

relationship with key clients. A similar analysis was done to reach the values attributable to Chet's 

relationships with key employees. 

While we find Mr. Marcinkowski's methodology sound, we think that his report overestimated the 

percentage of revenue that would be lost as a result of Chet's failing to cooperate or assist TransDigm after 

the acquisition. We agree with Mr. Ruble that Chet would have had a much lesser impact on revenues 

from existing clients. His true value came from his ability to generate new business, be that from existing 

clients or new ones. Once the clients were obtained, keeping them was more a matter of continuing to 

provide quality products timely. This  [*37]  was not an area that Chet himself had a direct influence on 

and should have been accounted for in Mr. Marcinkowski's analysis. 

On that basis we conclude [**62]  that instead of averaging the low- and high-end Scenario 2 values, it 

would be more appropriate to use the low-end value. We direct the parties to use the low-end operating 

value of $75.471 million as the Scenario 2 figure (from Exhibit 197, Exhibit C, p. 1) to reach the value 

attributable to Chet's relationship with key clients. The parties should additionally take into account the 

18-month lag time that, Mr. Marcinkowski conceded at trial, Chet would need to become competitive with 

Dukes. We otherwise agree with Mr. Marcinkowski's valuation. 

Our adjustments will lower the value attributable to Chet's personal goodwill. This means that the 

difference between the new value and that originally reported by Chet and Cindy should have been 

attributed to enterprise goodwill and reported by Dukes. Since this amount was distributed to Chet and 

Cindy, we agree with respondent that it must reclassified as a constructive dividend. See Truesdell v. 
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Commissioner, 89 T.C. 1280, 1295 (1987) ("The crucial concept in a finding that there is a constructive 

dividend is that the corporation has conferred a benefit on the shareholder in order to distribute available 

earnings and profits without expectation of repayment."). 

Cindy and the Estate of Chet Huffman [**63]  had ordinary dividend income pursuant to section 301, 

which provides that a dividend is taxed as ordinary income only to the extent of the distributing 

corporation's earnings and profits. § 301(c); Benson v. Commissioner, T.C. Memo. 2004-272, slip op. at 

43-44, supplemented by T.C. Memo. 2006-55, aff'd, 560 F.3d 1133 (9th Cir. 2009). Any excess is a 

nontaxable return of capital to the extent of the taxpayer's basis, and any remaining amount received is 

taxable as capital gain from the sale or exchange of a capital asset. Benson, T.C. Memo. 2004-272, slip op. 

at 44 (first citing § 301(c); then citing Truesdell, 89 T.C. at 1295-98; and then citing Barnard v. 

Commissioner, T.C. Memo. 2001-242). 

Because a portion of the sale proceeds attributed to Chet's personal goodwill was actually enterprise 

goodwill, Dukes understated capital gain net income on its 2009 Form 1120. The amount by which Chet 

and Cindy overvalued Chet's personal goodwill should have been reported by Dukes with the rest of the 

sale proceeds on its 2009 Form 6252. Dukes is therefore liable for tax on an increase to capital gain net 

income for 2009. 

 

 [*38]  IV. Accuracy-Related Penalties and Additions to Tax 

We now address the ancillary issue of petitioners' liability for certain section 6662 accuracy-related 

penalties and section 6651 additions [**64]  to tax. The IRS determined accuracy-related penalties against 

Cindy and the Estate of Chet Huffman, as well as Dukes, and on the basis of our redeterminations in this 

Opinion with respect to those petitioners, together with the concessions previously noted, see supra note 

7, there are grounds for section 6662 penalties. For all petitioners, their failure to timely file certain 

returns and pay the amounts owing provides grounds for section 6651 additions to tax. 

A. Burden of Proof 

Under section 7491(c), the Commissioner bears the burden of production with respect to the liability of an 

individual for any penalty or addition to tax. The Commissioner satisfies that burden by presenting 

sufficient evidence to show that it is appropriate to impose the penalty in the absence of available 

defenses. Graev v. Comm'r, 149 T.C. 485, 493 (2017) (citing Higbee v. Commissioner, 116 T.C. 438, 446 

(2001)), supplementing and overruling in part 147 T.C. 460 (2016). 

This burden includes satisfying section 6751(b)(1), which provides that "[n]o penalty under this title shall 

be assessed unless the initial determination of such assessment is personally approved (in writing) by the 

immediate supervisor of the individual making such determination or such higher-level official as the 

Secretary may designate." Section 6751(b) does not apply, however, to the addition to tax under section 

6651. See § 6751(b)(2)(A) [**65] ; ATL & Sons Holdings, Inc. v. Commissioner, 152 T.C. 138, 150 

(2019). 
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In Laidlaw's Harley Davidson Sales, Inc. v. Commissioner, 29 F.4th 1066, 1071 (9th Cir. 2022), rev'g and 

remanding 154 T.C. 68 (2020), the Ninth Circuit considered the timeline for obtaining supervisory 

approval of "assessable penalties," which are not subject to deficiency procedures. The Ninth Circuit held 

that, for an assessable penalty, supervisory approval is timely if secured before the penalty is assessed or 

"before the relevant supervisor loses discretion whether to approve the penalty assessment." Id. at 1074. 

More recently, in Kraske v. Commissioner, No. 27574-15, 161 T.C., 2023 U.S. Tax Ct. LEXIS 4055 (Oct. 

26, 2023), a case (like the cases here) appealable to the Ninth Circuit (absent stipulation to the contrary), 

see § 7482(b), we addressed whether the holding in Laidlaw's Harley Davidson should be read so as to 

encompass penalties subject to  [*39]  deficiency procedures as well. We held that it should, and pursuant 

to Golsen v. Commissioner, 54 T.C. 742, 757 (1970), aff'd, 445 F.2d 985 (10th Cir. 1971), applied the 

holding to the facts of the case. Kraske, 161 T.C., slip op. at 7-8. We will afford precedential weight to, 

and follow, Kraske in the instant cases as it is squarely on point here. 

For nonindividual taxpayers, the burden of production as to penalties remains with the taxpayer because 

section 7491(c) does not apply to corporations. See NT, Inc. v. Comm'r, 126 T.C. 191, 195 (2006). We 

held previously that the Commissioner does not have the burden of production as to supervisory approval 

under section 6751(b) for a penalty determined against a corporation in [**66]  a notice of deficiency. 

Dynamo Holdings Ltd. P'ship v. Commissioner, 150 T.C. 224, 231-32 (2018). Accordingly, respondent 

does not bear the burden of production for the penalties determined against Dukes. 

Petitioners argue that respondent has not satisfied the burden of proof because the supervisory approval 

did not take a specific form. They note that the IRS supervisor did not sign a Civil Penalty Approval Form 

as encouraged by the Internal Revenue Manual. The supervisor instead signed the 30-day letter, which 

generally indicates the IRS's position on the disputed tax items and provides taxpayers a 30-day deadline 

to take their case to Appeals. 

As we noted in Palmolive Building Investors, LLC v. Commissioner, 152 T.C. 75, 85-86 (2019), 

"[s]ection 6751(b) does not require written supervisory approval on any particular form." "[P]enalty 

approval [can] be found in 'a signed 30-day letter sent by the supervisor of the examining agent.'" Castro 

v. Commissioner, T.C. Memo. 2022-120, at *6 (quoting Tribune Media. Co. v. Commissioner, T.C. Memo. 

2020-2, at *21). Since the IRS supervisor involved in these cases signed the 30-day letter, approval was 

properly obtained for the penalties in question, and respondent has satisfied his initial burden of proof 

under section 6751(b) as to the individual petitioners. 

B. Section 6662 Penalties 

1. Liability 

Section 6662(a) imposes a 20% accuracy-related penalty [**67]  on any portion of an underpayment of 

tax required to be shown on a return if, as provided by section 6662(b)(1), the underpayment is 

attributable to "[n]egligence or disregard of rules or regulations." The penalty may also  [*40]  be imposed 

for an underpayment attributable to any "substantial understatement of income tax." § 6662(b)(2). 

For section 6662(b)(1) purposes, "negligence" includes "any failure to make a reasonable attempt to 

comply" with the internal revenue laws, and "disregard" includes "any careless, reckless, or intentional 
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disregard." § 6662(c). Negligence also includes any failure by the taxpayer to keep adequate books and 

records or to substantiate items properly. Treas. Reg. § 1.6662-3(b)(1). 

An understatement is substantial within the meaning of section 6662(b)(2) if it exceeds the greater of (1) 

10% of the tax required to be shown on the return for the taxable year or (2) $5,000. § 6662(d)(1)(A). For 

corporations, there is a substantial understatement of income tax for any taxable year if the amount of the 

understatement exceeds the lesser of (1) 10% of the tax required to be shown on the return for the taxable 

year (or, if greater, $10,000) or (2) $10,000,000. § 6662(d)(1)(B). The accuracy-related penalty does not 

apply with respect to any portion of the underpayment for which the taxpayer shows that [**68]  he or she 

had reasonable cause and acted in good faith. § 6664(c)(1); see Higbee, 116 T.C. at 448-49. 

Respondent asserts that Cindy and the Estate of Chet Huffman, as well as Dukes, are liable for substantial 

understatement penalties under section 6662(b)(2), or alternatively, for negligence penalties under section 

6662(b)(1). Only one accuracy-related penalty may be applied with respect to any given portion of an 

underpayment, even if that portion is subject to the penalty on more than one ground. Treas. Reg. § 

1.6662-2(c). As a result of our holdings herein and the parties' concessions in the cases involving Cindy 

and the Estate of Chet Huffman, as well as Dukes, the Rule 155 computations must confirm substantial 

understatements of income tax by those petitioners. Should the Rule 155 computations show substantial 

understatements of income tax (which we think they should), we conclude that respondent has met his 

burden of production for the accuracy-related penalties under section 6662(b)(2).15 

 

 [*41]  2. Reasonable Cause Defense 

Cindy and the Estate of Chet Huffman, as well as Dukes, assert that they had reasonable cause that 

negates any section 6662(a) penalties because their accountant, Ms. Ross-Stearn, terminated the business 

relationship on August 28, 2009. They claim that her hasty departure impeded their ability to timely 

submit [**69]  accurate tax returns. They further claim that the delay was exacerbated by Ms. Ross-

Stearn's and TransDigm's reluctance to provide financial statements that would form the basis of the tax 

returns for all of them. 

Cindy and the Estate of Chet Huffman, as well as Dukes, claim that after Ms. Ross-Stearn disengaged, 

they employed two accountants to help them submit all the individuals' and Dukes-affiliated entities' 

income tax returns. They first hired Mr. Whitfield and later Mr. Hutchinson to expedite the process and 

determine how Dukes's sale proceeds should be reported. 

They claim that they started first by considering the valuation provided by Duff & Phelps, which 

determined that $21.8 million of the sale proceeds were attributable to Chet's personal goodwill. They 

assert that they relied on the Duff & Phelps valuation as well as the Dukes-TransDigm agreement to 

allocate the $21.8 million entirely to Chet. 

 

15 We note that respondent has in any event demonstrated that Chet and Cindy, as well as Dukes, acted negligently because the record before 

us shows that they failed to maintain books and records sufficient to accurately reflect their incomes. See Treas. Reg. § 1.6662-3(b)(1). 
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As for the proceeds attributable to the CCC&B intellectual property assets, Cindy and the Estate of Chet 

Huffman, as well as Dukes, assert that Mr. Whitfield independently determined that the intellectual 

property was held by CCC&B—and not Dukes. Mr. Whitfield also reviewed the licensing [**70]  

agreements and CCC&B's prior tax returns in reaching the conclusion that CCC&B was the proper entity 

to report the gain from the sale. Since Chet and Cindy were the sole owners of CCC&B, they contend that 

it was their responsibility to report the passthrough income from the sale. 

Cindy and the Estate of Chet Huffman, as well as Dukes, claim that their reliance on the tax professionals 

excuses them from section 6662(a) penalties. The Court's caselaw sets forth the following three 

requirements for a taxpayer to use reliance on a tax professional to avoid liability for a section 6662(a) 

penalty: "(1) The adviser was a competent professional who had sufficient expertise to justify reliance, (2) 

the taxpayer provided necessary and accurate information to the adviser, and (3) the taxpayer actually 

relied in good faith on the adviser's  [*42]  judgment." Neonatology Assocs., P.A. v. Commissioner, 115 

T.C. 43, 99 (2000), aff'd, 299 F.3d 221 (3d Cir. 2002). 

Chet and Cindy Huffman, as well as Dukes, relied on Mr. Whitfield and Mr. Hutchinson in determining 

how to report the sale proceeds from TransDigm's asset purchase. Both Mr. Whitfield and Mr. Hutchinson 

were licensed CPAs with significant experience in public and private tax accounting. Therefore, Chet and 

Cindy Huffman, as well as Dukes, were justified in relying on [**71]  their advice. 

At trial Chet testified that he provided complete access to the books and records of Dukes, the affiliated 

entities, and the individual family members. Chet also testified that he and Mr. Whitfield took great 

measures to obtain the tax documents of Dukes and the affiliated entities once Ms. Ross-Stearn 

disengaged. They successfully obtained approximately 40 boxes of financial data from Dukes and later 

were able to obtain the Dukes trial balance and general ledger from Ms. Ross-Stearn. On the basis of this 

testimony, as well as Mr. Hutchinson's testimony, we conclude that Chet and Cindy Huffman, as well as 

Dukes, provided the tax professionals with as much accurate information as they could assemble. 

Finally, we believe that Chet and Cindy Huffman, as well as Dukes, relied in good faith on Mr. 

Whitfield's and Mr. Hutchinson's advice. Although Chet was a business school graduate and had 

successfully run Dukes for many years by the time of the TransDigm acquisition in 2009, he was not 

familiar with complex tax matters such as these. To ensure that he reported these items accurately, Chet 

hired two licensed accountants who rendered reasonable interpretations of the Code and [**72]  the 

regulations. On that basis we find that Chet and Cindy Huffman, as well as Dukes, had reasonable cause 

with respect to the reporting of the Dukes-TransDigm sale proceeds, and thus they are not liable for the 

section 6662(a) penalties attributable to that underpayment. However, because they seemingly do not 

argue, and the record does not support in any event, that the reasonable-cause exception negates their 

liability for the section 6662(a) penalties attributable to the conceded adjustments, they are liable for such 

penalties to that extent. 

 

 [*43]  C. Section 6651 Additions to Tax 

1. Liability 
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Section 6651 imposes additions to tax for failure to file timely returns or failure to pay timely the amount 

shown as tax on any return. For failure to file timely returns, there shall be added to the amount required 

to be shown as tax 5% of such tax if the failure is for not more than one month. § 6651(a)(1). The penalty 

increases by 5% for each additional month the failure continues. Id. 

For a failure to pay timely, there shall be added to the amount shown as tax 0.5% if the failure is for not 

more than one month. § 6651(a)(2). The penalty increases by 0.5% for each additional month the failure 

continues. Id. For failure either to file or pay timely, the addition to tax may [**73]  not exceed 25% in the 

aggregate. § 6651(a)(1) and (2). There will be no additions to tax if the failure to file or pay was due to 

reasonable cause and not due to willful neglect. Id. The IRS determined section 6651 additions to tax 

against all petitioners. 

Lloyd and Patricia—who were issued separate notices of deficiency for their varying interests in the Trust 

and DRM—did not report any taxable gifts for 2007. The due date for the 2007 gift tax return was April 

15, 2008. Under our valuation, they should have reported a taxable gift to Chet. Because Lloyd and 

Patricia did not timely file a gift tax return nor pay tax on the gift, respondent has met his burden of proof 

as to the additions to tax. Patricia and the Estate of Lloyd Huffman must demonstrate that the failure to 

file/pay was due to reasonable cause and not due to willful neglect to avoid the additions. 

Chet and Cindy's 2009 income tax return was due on October 15, 2010. They did not file the return until 

March 8, 2011. Because they filed the return late, respondent has met his burden of proving that they are 

liable for the additions to tax. Cindy and the Estate of Chet Huffman must demonstrate that the failure was 

due to reasonable cause and not due [**74]  to willful neglect to avoid the additions. 

Dukes's 2008 return was due September 15, 2008. Its 2009 return was due on September 15, 2009. Its 

2010 return was due on September 15, 2010. Dukes filed its 2008-10 income tax returns on June 22, 

September 7, and November 22, 2011, respectively. Because it filed the returns late, it is liable for the 

additions to tax unless it can show that the failures were due to reasonable cause and not due to willful 

neglect. 

 

 [*44]  2. Reasonable Cause Defense 

All of the aforementioned income tax returns for Chet and Cindy, as well as Dukes, were filed late. 

Regardless of whether Ms. Ross-Stearn was employed during this time, they were responsible for timely 

submissions. United States v. Boyle, 469 U.S. 241, 252, 105 S. Ct. 687, 83 L. Ed. 2d 622 (1985) ("The 

failure to make a timely filing of a tax return is not excused by the taxpayer's reliance on an agent, and 

such reliance is not 'reasonable cause' for a late filing under § 6651(a)(1)."). Their argument that Ms. 

Ross-Stearn's departure gives them reasonable cause for the untimely filings is therefore unavailing. The 

section 6651(a)(1) additions to tax will be sustained as to Cindy and the Estate of Chet Huffman, as well 

as to Dukes. 

Patricia and the Estate of Lloyd Huffman assert a different argument against imposition [**75]  of the 

additions to tax under section 6651(a)(1) and (2). They claim that they were completely unaware of any 

gift tax liability. They believed that Chet paid the fair market value for the Dukes shares by exercising his 
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rights under the RTP agreements in 2007. Their argument then is not that they failed to file so much as 

that they did not think a filing was required. 

They claim that Ms. Ross-Stearn did not advise them of any potential gift tax liability and so they did not 

file a return for that year. We think that is distinguishable from the other petitioners' section 6651 

defenses. See Boyle, 469 U.S. at 251 ("When an accountant or attorney advises a taxpayer on a matter of 

tax law, such as whether a liability exists, it is reasonable for the taxpayer to rely on that advice." (Second 

emphasis added.)). 

We agree with Patricia and the Estate of Lloyd Huffman that they had reasonable cause for their failure to 

report any gift tax liability. As they noted, the analysis in Cavallaro v. Commissioner, T.C. Memo. 2014-

189, at *66-71, aff'd in part, rev'd in part and remanded, 842 F.3d 16 (1st Cir. 2016), is instructive. In 

that case we relied on the same three-part analysis described in Neonatology Associates, P.A. for 

determining whether the taxpayer's reliance on a tax [**76]  professional was sufficient to avoid liability 

for penalties and additions to tax. Cavallaro, T.C. Memo. 2014-189, at *71. We will do the same in these 

cases. 

Lloyd and Patricia relied on Ms. Ross-Stearn to advise on their tax liability. Ms. Ross-Stearn was a 

licensed accountant with many years of experience performing the accounting and payroll function of 

 [*45]  Dukes, its affiliates, and the individual family members. She had enough experience to justify their 

reliance on her advice. 

Chet testified that Ms. Ross-Stearn was "most certainly aware" of the RTP agreements and his decision to 

exercise his rights under the agreements in 2007. He also testified that Ms. Ross-Stearn would have had 

knowledge of the RTP agreements because she "effectively served as Dukes'[s] accounting department" 

and was integral to the proposed acquisition by Hanwha. On that basis, we find that Ms. Ross-Stearn was 

provided all the necessary information which would have alerted her to a potential gift tax liability owing 

from Lloyd and Patricia. 

Finally, Patricia testified at trial that she "[t]otally relied" on Ms. Ross-Stearn to advise on tax matters. 

She further testified that she had no income or gift tax training [**77]  whatsoever. She explained that had 

there been any indication that a gift tax return should be filed, she would have made the necessary efforts 

to do so. On the basis of that testimony, we agree that Lloyd and Patricia relied in good faith on Ms. Ross-

Stearn. They therefore acted with reasonable cause in their failure to file a gift tax return and failure to pay 

the outstanding gift tax. Therefore, Patricia and the Estate of Lloyd Huffman are not liable for the 

additions to tax. Cindy and the Estate of Chet Huffman, as well as Dukes, are liable for the additions to 

tax as stated above. 

We have considered all of the arguments made by the parties and, to the extent they are not addressed 

herein, we find them to be moot, irrelevant, or without merit. 

To reflect the foregoing, 

Decisions will be entered under Rule 155. 
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